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Wastington, DC 205190
Pear My, Chairman:

On Jonuvary 12, 1931, I testified before the Senate Forsizn Relations Committes in

~

rasponse. to a subpoezna dated the previous day and issued
Commnittee. The subpoena souzht produstion of sn e:c}‘;i\./al Ic-ff of presicentisl
conversaticns between President Tichord MNixon :
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recoréad while General Haig served ss White Hous: 7 _'u
administration. In my testimony I advised the Committee aliens imple

the Presidential Recordings and Materials Preservation Act would pot permit me to
produce lhe subpoensed log pendinzy a five ,:crfc‘-“v—:’.ay period ‘during whieh forimer

stm»- nt Nizon could object to its release to the Committea. My counsel also advisad

2 C ox...n;uae that the regulaticns further providad that upon re zeipt of any objzetion
aised by ¥r. Nixon, I was required to respond to that ohiection, accepling or rejecting
it. If I agreed with IMr, J‘i"m’s objection, hep notify the Committec. If I
rejected it, I would =0 adv coswel for Mr. Wixoa anad further refrain from producing
tha oz for an additional five working-day period, during ‘.r'*z h time Mr. Wixon would
h.-ve an opportunily io sezk em,f in the courts to prevent its productica.

viould
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3y letler dated January 15, 1981, addressed to the rator of General Sarvic \,s,
tierbeet 4. Miller, I, co.ms\,l fr. forimer Pue ;‘z, formaily objected on

rate letters of the same dnte,
cuse or the Commitiee of auny

rumerous grounds to thz production of the loz. oy
Mr. Miller also objected 1o the release teo the Thit:

edditionz]l Nixon presicen Lm} materials within the SCO.:_S of or developad pursuant to
we nTono" Dig icorne Pell's ‘]eucr* 10 1‘1° Prc:siacz‘-." of f)z ember 30, 1380, and
Janucey 6, 1281, 1 en = rs

Since receiving Nir. ¥iller's ohjectlion, my counsal, wy staff and T have spent many
hours deliberating his eloims and the underlving 13»"“1 principles and factual civeum-
stances which supdort or f?eny them. "o the extent permitted by the constraints cf
time, we have consulted with representatives of the Nepartment oF Justice. In alines

cvery irstance, I'have concluded that tirzse elaiins are cither meritless or insufficient
to prevent eompliance with the sithpoazna. Mevert: wlﬂes, I have aled conclided, with
grealest reluctance, thal there do exist certuin lezal pring and factual eircum-
stances whien ecmpel me o accept Mr. Hiillee's odjseticn adingly, ¥ regret {o
inforim you that I aiv unable to produce the subpoansad lo_:_; at this tivne. Thesz same
reasens “Ico coinpel e lo azeeptl &ir. Millar's objection to the release of the duplieated
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TWhen you issuad the subpoena on Jamnary 11, and when I tastified befors the Committes
o = < R ’ 5 =
the next cday, the Comm ‘Ltce was m the proeess of considerinz the nomination of
i .

General jlaig to be the Secretary of State. In this situ

= = ~ e . ~ s | o TTooy Py i o g - "
o, the Commillea votc‘,: to recommenad Genzral ifaigls confirmation 1o the

) 5l 1tion, the Commilttes was
pursuing its specific and legitimate "acdviee and consant” role Article II of the
Constitvtion and the pertinent Sanate Zulss, On January 15, in culimination of
this functic
full 5

Concurpent with the Vonmi ttee's vote on General Haiz, it =lso adopted the following

raseluticn:

Hesolved, that in anticipatlion of its vote on res 7

Qr\f\at“ the nomination cf Alexander . Yaiz to ha Seerstary
State, and othar nominations whiah mav eome hofare it for %

\.OflbldCfutl()n, the Commitice o Foreizn Relatieons:

1) adop!s this resolution for the purnose of continuing
he jurisdietion of the Committes over melters relating
to suen romm ations 2nd its gernerel cversicht responsi-

K y t
materials relating to su ch 1omina ‘u\ 3 apd such general
oversight responsibilities.

“The Comiitlee's aection in votiny cn Gensral Haig's nomination and the quotec
resolution are criticﬂ to determining the validity of its ocutstanding S“.)LJO"“a. At
this time, instead reising o specifie constitutional funetion, the Committes is
exerecising far mors g“ neral aress of 1m iiry, the uvltimate purpsses of whizh are

uncertain, open-ended, and speculative. These funztiions are less spzeiflie than those
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chartered in the Senate Wa 'LP!\.I?_ ite Committes eight years azo, whose subpoena for
Hixen materials was found insufii 1~11 by lhe Upited States Court of Apneals for tha
District of Cclumbia Cireud t to rebut a eclaira of presidential privilace.

UnZer this end eother judicial p
subposna could prevail ovar o ehall ra, even ¥

had not already voted on the ilaig ‘mmm?uo... In tn.e °O»‘xte:-:t of its pres: *11 inquiries,
having voted to rezommand General Haig, 1t is most unlikely that the Committee's

t Commitltes
o

Wpozna could survive a cowrt chslleage brouzght by tir. ¥ixon.
lil. The Nature of the Matarials

As 1 noted in my testimeny hefore the Cemmiltee, the subpoznsed material is a
porticn of 2 lox being creatcd in the archival processiny of thz IWixon tanes. 'The

loz contains tha foliowing informaticn: the date, tine aud location of the coweaauhn

ecc:‘uen‘cs, it is 1 V-O"mm wraether the \.omrmuce's'




ipants in the conversation; 2 list of ths subjects discussed; a pt'olii“inary
:h ctermination of any factor whish mnay bar or delay ultimate publie aceess
to the eonversations or porlions of ity and o g:m:! to ossist the archivist in 'ormtrv r
ti:2 partizvlor coaversations on the tape.

Countrary 1o what onz may peoreeive from Uw a2llegations co ontaine:
Car's aflidavit sccompanying Mr. riiller's objeetion te prod dueing the log, it is
dzd to Dz nor cees it in any wey achieve the stsivs of a mini-transer 101 Th
subjzet listing is sii pl\' that, ané not an attempt to record who said what and wh
the
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Censistent with several of Wr. Carr's allegations, it is impossible to re ‘O“:ad‘U"l
stibstance of the convaersation f‘o‘n the loz of tast conversation.

e nature of the log qrmvo azainst

Beecavse I’ 1 z is net a susstantue aceount of a »

not reproduce ‘L.u., exchange of ideas of opinions, which is '
priviie; )er‘ cenversations. Althouf‘h the courts have establi hat a pres ..Aptr'"
privilege would exist with respect to the log, thst privilefm is more vulnerc. ble to
rehuttal than it would be if thp meterials in question were the conversations themselves.
But just as the log is less suseenlible {o a valid claim of privilege than would be the
conversations behind it, so also is the loz of minimal value to the Committee's
Jinguiries without the subseouent LLo\:uVUC‘z of the conversations. The Commiitee
could draw no reasonable eonclusions at all concarning qnvrmc"" conduct or thinving
pased solely on the legs. There sre likely to be many instences in which the log
may convey a misleading impression whzan examined in a vaeunm. The Committee's
inquiries: would almost of necesbltv lead to 'm conversalions t‘mmseu\ks, for which
ti:e former President’s elaim {)’ oriviieze would almost cer tzi:‘ly prevail over the
Commitltee's prese: it subpoena.’

.,4.

IV. The Vleighinz of the Public Interest

1 kave no doudt that the pubdlie interest is sn"vﬂd by the disclosure of relevant

kackground information about persons nominated to or even o2c Lp ho hie hizhest

appointive offices. To be sure, the Com :ut‘LM's unprecedented questioning of General

Heig was designed to mest this purpose. VWere the Comimittee deslin N‘ to reczive

additional pertineat inform: tlon 200 General ti2ig in a timely ma uner throuzh the
n

ut
production of this log, it would be reasonsble 1o assume that the p ti inlerest would
bz served by its production. '
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Unfortunately, the att
111

inted production of the log is hi
Committee with addit Yf

= al
onal pertinent informetion in g timely mannar. Fiest, as notes
above, the informaticn contais in the loz is non-substantive and would be all bt
US\,105~ in aoyrox a2 Geperal H periormance as 'White Hcouse chmf of steff. It is
cven possible that what little informetion there was cauld be misleading about Gensral
Paig's ae
of this loz, or, ultimately, of the tan:

s reierenced in the log will alinest certainly

19 sivveys cireated in response to Sepator Pell's request would be even less useful
lo the Commitlea. They eontzin sven less substantive information about a far broader
tniverse of mateorials (70,000 pazes and 830 tape-raeorded coaversolioms), muzh of
wihich i likely irrelevant to the Comrmillee's inguiries.

hly unlikely to present the

ms or attitudes. Second, the atlempted relense over Mr. Nixon's objecticn :
(=




S0l

i

o a
5

ion '1‘

fan-
DnT

court chall
peinives' evparience

QF"TQ.\_’

Wotviithst

Hnz tha final Wdicinl r?ﬁtem‘ni‘-)’itioz‘_; the
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"L‘Jm matlerials litization porten: least several

ES Lo

yanrs borore il is unmnﬁ Any production 2l that time would hardly be timely or
re :v:.nt to the Committeels consid 3ration of Gezneral Heaig's past perfermance.
In 17'10 atsence of the CUcemmiltea's subpoena, archivel proesssing of the Mixon-Tiaig
conve uic:‘.s vl nonstheless eentinue,. As Hre bj. the Prosidizntisl Recordings
ials Preservation Act, the wWllimate «oal is publiz access 1o thase materials,
c‘n is ecompletely consistont with tha nclicies of the National Archives andg
rvice. Protracted litization over tie Committee's subpoana .i1s a potential
bublic azcess and, almost assuradly, would not faecilitate its achievement.
For thesz reascns, and these reasons alone, I conelude that I raust aceept Mr. Millee's
obieclion. Let me repeat that this was a most difficult deeision to reach. 1 have
acted at all times in cousonance with the requirements of the Presidential Recordings
and Materials Preservation Act and the rezulations issued thersunder.. At your regusst,
I am available {o rrsponj to your gusstions or these of the Commiltes. I sincerely
hope thatl the Committee will understand ang aceept the reasans for my determination,
and that the '“f'Jl”‘ll respect we have zehizsved to date will continua.
Sinecerely,
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