
PURPOSE: 

s. 2829 

tribes, the 

is intended to extinguish clai s ra":..2rf:;- three Maine 

Penobscot Nation, the Passamaquoddy :c::e, and the Houl-

ton Band of }1aliseet Indians pursuant to allegations that certain 

land transfers embodied in treaties between the States of Massachu~ 

setts and Maine in which the tribes surrendered their aboriginal 

title to land are invalid for having been made in violation of the 

Federal Trade and Intercourse Act of 1790, also known as the Non-

Intercourse Act, and its successor legislation. The applicable pro-

vision of this Act is now codified in Section 177, Title 25 United 

States Code and reads as follows: 

No purchase, ~rant, lease, or other conveyance of lands, 
or of any title or claim thereto, from any Indian nation 
or tribe of Indians, shall be of any validity in law or 
equity, unless the same be made by treaty or convention 
entered into pursuant to the Constitution. 

The Maine claims are the largest of several clajms that have been 

raised in states on the East coast. At issue are land transfers 
~o...v.? 

involving as much as 12.5 milliony11 or more than 60% of the State, 

on which more than 350,000 people now reside. 

I£ these claims were fully iitigated it would doubtless cause 

a serious adverse economic impact in the State of Maine. It has 

been estimated that it would take from six to ten years to fully 

litigate these claims, including exhaustion of appeals. 'Iih9 Z.t.~-Q.Ji 

il'E 1' C::Pwcal of the State has estjmated tb.e r.b,mc~s of :./cess by 
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~ Everyone agrees that a negotiated settlement is in the best 

1 
.1-. d 1P . 

interests of al parLleS concerne . The purpose of S. 2829 is to 

ratify the agreements which have been reached by 

the Indian tribes, the State of }~aine, and certain owners of pri-

vate property from which settlement lanes are to be acquired. The 

United States, through the Department o_f the Interior 1 Department 

of Justice, and White House representatives, participated in these 

settlement negotiations and supports this settle~ent. 
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BACKGROUND A..~D NEED 

History of Litigation: 

In 1972, the Governors of the Passamaquoddy Tribe asked the 

United States to bring suit on behalf of their tribe, pursuant to 

the Indian Nonintercourse Act. 

The tribe's request ~as denied by the United States on grounds 

that the Nonintercourse Act does not apply to non-recognized tribes 

and on the grounds that there was, thus, no trust relationship be-

tween the United States and the Maine Tribes. The Passamaquoddy 

Tribe then brought a declaratory judgment action against the Secre-

tary of the Interior and the United States Attorney General. In 

1972, the tribes won an order forcing the United States to file a 

protective action on its behalf . In 1975, the United States Dis-• trict Court for the District of Maine held that the Indian Noninter-

course Act applies to all tribes, including those which are not fed-

erally-recognized, and that the Act creates a trust relationship be-

tween the United States and all such tribes. Later that year, the 

United States Court of Appeals for the First Circuit unanimously re-

affirmed the Passamaquoddy decision, holding that the trust rela-

tionship created by the Act incluaes, at minimum, an obligation to 

investigate and take such action as may be warranted under the cir-

cumstances whan an alleged violation of the Nonintercourse Act lS 

brought to the government's attention. 

The issues raised in the Passamaquoddy case were reaffirmed in 

two subsequent decisions involving Maine Indians: Bottomlv v. Passa-
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maquoddy Tribe, 599 F. 2d 1061 (1st Cir. 1979) (holding that 1'-~aine 

Tribes are entitled to protection under the federal Indian com~on 

law doctrines) and State of Maine v. Dana, 404 A. 2d 551 (Me. 1979), 

cert. denied 100 F. Ct. 1064 (Feb. 1980) (holding that reservation 

land of dependent 1'-iaine Indian Tribes constitutes Indian country as 

that term is used in federal law) . 

Subseguent to the decision in Joint Tribal Council of the Pas-

sama~uoddy Tribe Passarnaquoady v. Morton, 528 F. 2d ." 370 (1st Cir. 

1975), aff'd, 388 F. Supp. 649 (D. Me. 1975), the Department of Jus-

tice reviewed the merits of the Maine Indian claims. In December, 

1975, the Interior Department submitted a litigation reguest to the 

Department of Justice and, ln January, 1976, the Justice Department 

• notified the United States District Court for the District of Maine 

of its intention to proceed with litigation on behalf of the Passama-

quoddy Tribe and the Penobscot Nation, unless ~n out of court solu-

tion could be agreed upon. The report included a detailed analysis 

of the merits of the Indian claims. ;n ~r/1 /9 77 
President Carter responded by appointin~a personal representa-

tive, the recently-retired Justice of the Georgia Supreme Court Wil-

group to develop This group consist~d 

of Eliot Cutler, Associate Director of the Office of Management and 

Budget for Energy, Natural Resources and Science; Leo Krulitz, Soli-

citor of the Department of the Interior; and A. Stephens Clay, Judge 

Gunter's law partner. Negotiations between this work group and the 
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e process of negotiating this settlement 

involved more than a year of direct discussions between the 

parties. The jurisdictional agreement was negotiated at the 

~ direction of the United States. Although late in 1978 the 

RE±xe~x~xxxex Administnation had agreed in principle with 

the United States' accepting responsibility for the cost of 

the settlement, the Administnation and the Maine Congressional 

Delegation were of the view that settlement of jurisdictional 

issues was the responsibility of the parties directly involved. 

Attorneys for the Tribes neogotiated for more than nine months with 
and governor of Maine 

the A.G. agreed upon a settlement embodying both a State juri-

sdictional act and the original form of this Act. In April of 

1980, the Maine Legislature considered the jurisdictional bill. 

A specia1 Committee on the Indian Land Claims was ppointed 

by theMaine Legislature to evaluate the proposed settlement. That 

Cbmmittee held public hearings and heard testimony from 

public opponents and proponents. The Committee voted to 

report the settlement act with a favorable report. After 

public debate both Houses of the Maine Legislature enacted the 

Maine Implementing Act and it was signed into law by Governor 

Brennan on April 2. 

After the Maine Implementing Act became law, 

the Federal settlement Act negotiated by the Tribes and the 

State was submitted to the Maine Cbngressional Delegation. ON 

June 13, Senator William Cohen and Senator George Mitchell 

introduced the proposal in Congress. The original bill differs 

from this :' Act since, subsequent to its introduction, the bill 

was clarified and technical changes were made to avoid ambiguities 

in the original bill. John Paterson 9/7/80 



Suggested · Additions to the Committee Report: John Paterson; 9/7/80 

State Contribution to t-he Set·tlement: 

The Committee believes that the cost of the settlement is appro-

priately placed on the United States·. The Administration indicated 

its support of national responsibility in settlement proposals 

made in Oct:ober 1978 and in the tes-timony of Secretary of the 

Interior before this Cornrnitteee ~though the State has not 

been compelled to do so, it has sinse 1820 probided approxi-

mately $20 million in financial benefits to the Passamaquoddy 

Tribe and Penobscot Nation. These benefits were in addition to 

those provided to the Maine Indians by virtue of their being 

citizens ocB Maine. These benefits were also provided at a 

time when the United States refused to recognize these tribes 

or provide for their welfare. 

In addition, the historical record demonstrates that to a great 

extent the problem created by this land claim was the direct 

result of the failure of the United States to supervise affairs 

of the Maine Tribes·. ~ ':Or year, the officials and agencies of 

the United States affirmatively di.sclaimed responsibility for 

thes·e tribes. As early as 1792, President Washington wrote that 
Tribes 

the Maine ·were a state, not . ~.federal wards, When Maine was 

adrnitbed to the Union in 1820, the Act of Admission referred 

to th.e Maine Constitution.,. That very Constitution specifically 

referred to the very treaties which are now claimed to be 

illegal. Correspondence and reports throughout the Nineteenth 

and Twentieth Centuries are consitent with Washington's position. 

In hearings before the Committee the Attorney General of ~ine 

provided copies of fiHnd~eds several hundred such documents which 

include correspondence from the U.S. Bureau of Indian Affairs 



John Paterson: 9/7/80 
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~XSEXRXmXR~ as late as 1940 disclaiming any authority or juris-
' I . ' 

diction over the Maine Tribes. 

It is clear that the current residents of the claim area in Maine 

did not participate in the original transactions that gave rise 

to the claim. Moreover, it is equally clear that the U.S. 

has through a variety of programs participated in the devel-

opment of the claims area. Fderal loans and gran·ts have helped 

individuals to build homes and businesses on this land. The u.s. 

itself has built federal facilities including roads, bases, ax~ 

post offices, courthouses, and has aided the construction of 

State and municipal and other public facilities. In view of all 

this, it can be fairly said that the citizens of Maine acted in 

good faith for 160 years reliance on the United States that the 

land legally belo~ged to xkemx the current non-Indian occupants. 

Because of these factors, Cbngress believes that the responsibilty 

now lies with the United States to bear the financial burdern of 

this settlement. 

ca:pit-aT G~ins· Provisi<?n f ·or Selli·ng Landowners: 

The Settlement provides that individuals and corporations selling 

land to facilitate the settlement are entitled to kexx. treat 

the tranactions as forced sales under the Internal · ~venue Cbde. 

If the proceeds of the sale are reinvested in like property 

in three years, no capital gains tax has to be paid on the sale. 

The Committee believes this provision is fair and appropriate. 

Those selling land are doing so in part to help facilitate the 

s ·ettlement * The acquisition of a land base by the tribe was an 
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essential requirement by the tribes. Without the ability to 

acquire land, the tribes were not willing to settle. Many of 

those individuals selling alnd are doing so only to assist in 

the settlement. Thus it is expected that those landowners 

will likely reinvest in land. Were they to be taxed on 

this sale, it is entirely likely that such landowners would 

not sell at all, and an essential element of settlement would not 

be acheived. Thus, it is ex~eExe«xxkax in the interest of 
c· 
Oongress not to tax those landowners who sell land and 

reinvest in land within three years. In contrast, those 

individuals and corporations who do not reinvest xkeix in land, 

and that likely to inc~ude a substantial portion of the land 

will be subject to capital gains taxation. 


