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My, Melcher , from the Committee on
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[To accompany ..__« S..2829 ]
Select R )
The Committee on _Indian Affairs ,
' bill S. 2829
to which was referred the joint resolotia {Ss 282 i )

To provide for the settlement of Jand claims of Indians, Indian nstions and tribes
and bands of Indians in the Siste of Maine, including the Pzssamaquoddy
Tribe, the Penobscot Nation, and the Houlton Band of Maliseet Indians, and
for other purposes.

havmg considered the same, reports favorably thereon \Vlth#g’gt amendment (s )

and recommends that the : bill . pesolution (35 amended) do pass.
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S. 2829 is intencded to gme&agﬁ&sh-claims raised by three Maine

tribes, the Penobscot Nation, the Passamaguoddy Tribe, and the Houl—

ton Band of Maliseet Indlans(pﬁfsuanx_:a_aléeaaa&eae that certain &§
lend—transicrs—ombodied—in treaties besween the States of Massachu-

setts and Maine in which the tribes surrendered their aboriginal 6$>

d

title to land are invalid for having been made in violation of
Federal Trade and Intercourse Act of 1790, also known as the Non-
Intercourse Act, and its successor legislatign. The aopllcabWe pro

, A5 Us < 177

vision of this Act is now codified in -Section 177, Title 25 United

tates Code and reads as follows:

No purchase, grant, lease, or other conveyance of lands,

or of any title or claim thereto, from any Indian nation

or tribe of Indians, shall be of any validity in law or
eguity, unless the same be made by treaty or convention
entered into pursuant to the Constitution.

/<§X$ The Maine claims are the largest of several claims that have been

raised in states on the East coast. At issue are land wcansiess
involving as much as 12.5 million§, or more than 60% of the State,

on which more-than 350,000 people now reside.

If these claims were fully litigated it would doubtless cause _

= == Ay

//A,serious adverse economic impact in the State of Maine. It has
be

en estimated that it would take from six to ten gears to #uatty
litigate these claims, 1nc1udlnaP%£§2E:klon of appeals. (The—&ttor-

- P =
ney-Cemeral QI Lheé State has estiimated the chances UL sUCcCcess by

522 Independent counsel for

the State, N" James St. Claﬁr;EN%eﬂleves the odds are a little

better. Counsel for the tribes, needless to say, would reverse

the odds.



3 eiﬁfts of, 6 all partles conc rned The purpose pf S. 28 ys to

"-—
the agreements which have been reached by

the Indian tribes, the State of Maine, and certain owners of pri-

vate property from ich, settlgment lands are to be acguired. The

United States? through é%e Department of the Interior, Department

of Justice, and White House representatives, participated in these

settlement negotiations and supports this settlement.
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BACKGROUND AND NEED

History of Litigation:

In 1972, the Governors of the Passamaguoddy Tribe asked the
United States £o bring suit on behalf of their  tribe, pursuant to
the Indian Nonintercourse Act.

The tribe' guest was denied by the Jnited States oﬁtﬁzz;nas "
W%l -tg.non—re pgnized triﬁ '§

a fE;&4/r ~J‘§~g!.!";'ﬁk>kikza isﬁ, ':%ﬁblrcpaéféTZ&a;(
b—the-grounds—that-theré—was —thus Strorabs .

: Reaesg . The Passamaquoddy

Tribe then brought a declaratory judgment action against the Secre-

tary of the Interior and the United States Attorney General. 1In

—

V//19Z2, the tribe# won an order forcing the United States to file a

protective action on its behalf. In 1975, the United States Dis-
rict Court for the District of Maine held that the Indian Noninter-
course Act applies to all tribes, including thcse which are not fed-
erally-recognized, and that the Act creates a trust relationship be-
tween the United States and all such tribes. Late; that year, the
United States Court of Appeals for the First Circuit unanimously é,-:)
affirmed the Passa@@é@é@dy decision, holding that the trust rela-
tionship created by the Act includes, at minimum, an obligation to
investigate and take such action as may be warranted under the cir-
cumstances whan aﬁ alleged violation of the Nonintercourse Act is

brought to the government's attention.

The issues raised in the Passamaguoddy case were reaffirmed in

two subseguent decisions involving Maine Indians: Bottomly v. Passa-




maguoddy Tribe, 599 F. 2d 1061 (1st Cir. 19789) (holding that Maine

Tribes are entitled to protection under the federal Indian common

law doctrines) and State of Maine v. Dana, 404 A. 24 551 (Me. 1979),

cert. denied 100 F. Ct. 1064 (Feb. 1980) (holéing that reservation
land of dependent Maine Indian Tribes constitutes Indian country‘ii)

that term is used in federal law).

Subsequent to the decision in Joint Tribal Council of the Pas-

» v. Morton, 528 F. 24. 370 (1st Cir.

samaguoddy Tribe

1975), aff'd, 388 F. Supp. §49 (D. Me. 1975), the Department of Jus-

tice reviewed the merits of the Maine Indian claims. In December,

1875, the Interior Department submitted a litigation reguest to the
Department of Justice and,4in January, 1976, the Justice Department
notified the United States District Court for the District of Maine
of its intention to proceed with litigation on behalf of the Passama-
guoddy Tribe and the Penobscot Nation, unless an out of court solu-
tion could be agreed upon. The report included a detailed analysis
of the merits of the Indian claims.

P?esident Carter responded by appointing a personal representa-
tive, the recently-retired Justice of the Georgia Supreme Court Wil-_
liam Gunter, who, after substantial study, recommended a settlement
of the claims.- The White House then appointed a three-person work
group to develop a settlement for the claims. This group consisted
of Eliot Cutler, Associate Director of the Office of Management and
Budget for Energy, Natural Resources and Science; Leo Krulitz, Soli-

citor of the Department of the Interior; and A. Stephens Clay, Judge

Gunter's law partner. Negotiations between this work group and the



tribes produceavan agreement between the tribes and theZXﬁministra—
tion, which was ahnounced in February, 1978. .an agfeement between

theigdministration and officials of the State of Maine was announced
in. November, 1978. But it was not until March, 1580, that an agree-

ment supported by all parties was announced.

Following March announcement, the current agreement was ap-

proved by the Passamaguoddy Tribey the bscot Nation ang the Houl-

ton Band of Maliseet Indians. T . ea%—wgg:ggeﬁ ofe)s

Mzine legislature and\g?ghed.4nto léw b éiﬁz@%ﬁ;é?waernor Joseph
Brennan, on April_ 2, 1980. %ﬁ%—%‘%ﬁ;ngress
on June 13, 1980 by Senator William Cohen and Senator George Mitchell

of Maine.

Background of the Claim:

These tribes were first contacted in their

the earliest European explorers of the North American continent.
All three tribes are riverine in their land—owﬂ%rship orientation.
The aborlclnal territory of the Penobscot Nation iéflenuerec on the
Penobscot River. The aboriginal territory of the Passamaguoddy Tribe
ﬂﬁfgéntered on the Saint Croix River and the smaller river systems
to the west. The aboriginal territory of the Houlton Band of Mali-
seet Indians i&fc;ntered on the Saint John River.

/?;All three of these tribes played an important role in the Revo-
lutionary War. General George Washington reguested the assistance_/A

of these tribes and, on June 23, 1977}, Colonel %o%nyﬁlla , the dir-
ynas

ector of the federal government's Eastern Indian Degartm nzglnego—

iaths
&

tiated a treaty with these Indians, pursuant t wnlkh t%
~

X
(YL}
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were to assist in the REVOIUtiDniEy Wap”in return for protection of

their lands by the United §tat %Pa provision of supplies in times

of need. This treaty wa r Yatified by the United States, al-

though Allan's journals ipdicaye that the Indians played a-exucial

role in the Revolutionary War

In its first session in‘l790, the Congress oi the United States
enacted a series of statutes regulating a wide variety of activities
between native Americaﬁs and the non-Indian settlers. These statutes
were known collectively as <the Trade and Igigrcourse Act and perhaps

| . ﬁgz: :;’:’a' 2,/] ; :
the most important : Ehe—=loRaRtercousse—sEat

Jgip codified at 25 USC l77,(t§trﬂsnintu4buu¢bc statuteTsa restrEint

add i :]prohibits Indian tribes from conveying their

'S
landéds without the eggeesé]approval of the federal governmégg.

. . \ erdca. .
In explaining the 1790 version of the law to the wariews Indian

tribey, President George Washington wrote:

The United States must be present in any treaty, by their
agent, and their presence will be your security that you

will not be defrauded in any bargain you make, that besides
the aforementioned security for your land you will per-
ceive, by the law of Congress for regulating Trade and
Intercourse with the Indian Tribes, the fatherly care

the United States intends to take of the Indians.

Despite requests from the Maine Indians, the federal government .

TaTTew® to protect the tribes following the Revolutionary War. In

1794, the Passamaquoddy Tribe entered into a treaty with the Common-

wealth of Massachusetts (which then had jurisdiction over all of

what is now Maine), in which the tribe ceded all but 23,000 acres of

its aboriginal territory. Z?ubsequent sales and leases by the State
of Maine fuxrther reduced this territory to approximately 17,000

acres. The Penobscot Nation lost the bulk of its aboriginal terri-



" tory in treaties consummated in 1796 and 1818. AA_sale to the State

of Maine resulted in the loss of four townships by the Penobscot Na-
tion. .

The Maine Indians received services under the Civilization Act
of 1819, but these services were discontinued in 1832. Since that
time, by and large, these tribes have been ignored by the federal
government.

Although the Trade and Intercourse Act was the subject of con-

inuing Congressional attention being reenacted in different form
four times in the succeeding 12 years, its applicetion within the

bouncdaries of the thirteen original states was a matter of great con-

New York, North Carolina, and Georgia are notable in that

eral agents made repeated attempts to force the States to comply

troversy.

with the Nonintercourse in making treaties with Indian tribes within

their western frontiers.> The Committee is unaware of any evidence,
however, that the federal government ever attempted to apply the re-

straint on alienation to Massachusetts or Maine, which was a part of

Massachusetts until 1820.
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SPECIAL ISSUES

Testimony befor€ the Committee and written materials

submitted for the record reveal the following concerns about
the settlement embodied in S. 2829 and the Maine Implementing
Act, all of which the Committee believes to be unfounded:

1. That the settlement will terminate the three Maine

Tribes. In July 1, 1980, testimongé Interior Secretary Cecil
Andrus stated that the settlement does not terminate the three
Tribes in Maine. The Committee agrees with the Secretary.
Numerous provisions of S. 2829 and the Maine Implementing Act
make reference to the Maine Tribes as tribes, and Sec. 6 (h)
specifically provides "That as Federally recognized Indian tribes
the Passamaquoddy Tribe, the Penobscot Nation and the Houlton Band
of Maliseet Indians shall be eligible to receive all of the fi-
nancial benefits which the United States provides to Indians,
Indian nations or tribes or bands of Indians, to same extent and
subject to the same eligibility criteria as are generally applic-
able to other Indians, Indian nations or tribes or bands of

Indians."

= -

2. That the settlement amounts to a "destruction" of the

sovereign rights and jurisdiction of the Passamaquoddy Tribe and

J &
the Penobscot Nation.$§Until recently, the Maine Tribes were con-

sidered by the State of Maine, the United States, and by the Maine
courts, to have no inherent sovereignty. Prior to the settlement,
the State passed laws governing the internal affairs of the
Passamaquoddy Tribe and the Penobscot Nation, and claimed the power

to change these laws or even terminate these tribes. In 1979, -

LN

however, it was held in Bottomly v. Passamaquoddy Tribe, 599 F.2d




1061 (1st Cir. 1979), that the Maine Tribes still possess
inherent sovereignty to the same extent as other tribes in the
United States. The Maine Supreme Judicial Court reversed its

earlier decisions and adopted the same view in State v. Dana,

404 A.2d 551 (Me. 1979), cert. denied, 100 S.Ct. 1064 (Feb. 19, .6 C
1980). While the settlement represents a compromise in which .

state authority is extended over Indian territory to the extent
provided in the Maine Implementing Act, in keeping with these
decisions the settlement provides that henceforth the tribes

will be free from state interference in the exercise of their

internal affairs. Thus, rather than destroying the sovereignty

of the tribes,paby recognizing their power to control their in-

ternal affairs d by withdrawing the power which Maine previously

claimed to interfere in such matters, the settlement strengthens
the sovereignty of the Maine Tribes.

The settlement also protects the sovereignty of the
Passamaquoddy Tribe and the Penobscot Nation in other ways.
For example, Secs. 6206(1) and 6214, and 4733 of the Maine
Imp%ement;ng Act provide that these Tribes, as Indian tribes
under the United States Constitution, may exclude non-Indians s
from tribal decision-making processes, even though non-Indians
live within the jurisdiction of the tribes. Other examples of
expressly retained sovereign activities include the hunting and
fishing provisions discussed in paragraph 7 below, and the pro-
visions contained in Title 30, Sec. 6209 as established by the

Maine Implementing Act and Sec. 6 in S. 2829 which provide for

the continuation and/oa establishment of tribal courts by the



the Passamaquoddy Tribe and the Penobscot Nation with powers

similar to those exercised by Indian courts in other parts of
the country. Finally, Sec. 7(a) of S. 2829 provides that all
three Tribes may organize for their common welfare and adopt

an appropriate instrument to govern its affairs when acting in
a governmental capacity. In addition, the Maine Implementing
Act grants to the Passamaquoddy Tribe and Penobscot Nation the

state constitutional status of municipalities under Maine law. ébdwﬂ%ht}
Ny

In view of the "homerule" powers of municipalities in Maine, C%ﬁéiwkﬁ%de

|
|
this also constitutes a significant grant of power to the Tribes|)?) ﬂp‘ l

3. The settlement provides none of the protections that

5
axe afforded other tribes. One of the most important federal

|
i
|
|
protections is the restriction against alienation of Indian lands '
{
without federal consent. Sections 5(d) (4) and 5(g) (2) and (3) of
S. 2829 specifically provide§ for such a restriction and, as was

made clear during the hearings, this provision is comparable to

the Indian Non-Intercourse Act, 25 U.S.C. § 177. Sections 6 and

8 of S. 2829 also specifically continue the applicability of the ;
Indian B?%l of Rights of the 1968 Civil Rights Act, the Indian i
Child Welfare Act, and all other federal Indian statutes to the
extent they do not affect or preempt authority granted to the

State of Maine under the terms of the settlement.

4. Individual Indian property and claims by Indians who

hold individual use assignments will be taken in the settlement.

The settlement envisions four categories of Indian land in Maine:

individually-assigned existing reservation land, existing reser-

vation land held in common, newly-acquired tribal land within

"Indian territory," and newly-acquired tribal land outside "Indian



territory." Only newly-acquired land within Indian territory

and newly-acquired tribal land to be held in trust for the

Houlton Band of Maliseet Indians will be taken in trust by the
United States. Existing land within the reservations, whether
held by individuals pursuant to a use assignment or in common
by the Tribe as a whole, will not be taken by the ﬁnited State
w&@ in trust. These landswill simply be subject to a federal re-
EZZ;Ufiﬁzﬁl ’///;triction against alienation which will prevent their loss or
- @4&’ . transfer to a non-tribal member. Sec. 5(f) (2) (C) of S. 2829
aﬂ”ll Xyﬁp provides that the Department of the Interior will have no role
in transfers of individual tribal property from one tribalnﬂia
to another, and Sec. 18 of the Maine Implementing Act, ends th
power of the Maine Commissioner of Indian Affairs to interfeﬁﬁ
7S]
such internal transfers.

The settlement will also have no effect on claims by
individual Indian land owners or individual Indian assignment
owners. Section 4 of S. 2829 and Title 30, Sec. 6213 as estab
lished by the Maine Implementing Act specifically protect clai:
which individual Indians have for causes of action arising aft
December 1, 1873. For these reasons, trespass actions brought
individual Indians will not be affectedby% A‘j—-

5. The Settlement will subject tribal lands to propert:

taxation. Sec. 6208 of the Maine Implementing Act specificall:
prohibits the imposition of such a tax. The confusion over th:
issue apparently comes from two provisions of the settlement:

Title 30, Sec. 6208(2) the Maine Implementinc

Act, which provides for payments in lieu of taxes on lands witl
Indian Territory, and Sec. 6(h) of S. 2829 which provides that

lands held in trust for the Passamaquoddy Tribe or the Penobscc



Nation or subject to a restriction against alienation, shall be
consdidred "Federal Indian reservations for purposes of federal
taxation."

Title 30, Sec. 6208 as established by the Maine Implementing
Act does not impose any taxes on any land within Indian territory.
A tax is a charge against property which can result in a taking-of
that property for non-payment of the tax. Section 6208 does not
provide for such a tax, and S. 2829 forbids such a tax. The actual
workings of this provision are explained in detail in the Committee
section-by-section analysis of the Maine Implementing Act which ap-
pears in this report. That analysis explains, among other things,
that these payments in lieu of taxes will most likely belggza-with
funds provided to the tribes by the federal government.

Sec. 6(h) of S. 2829, which treats the Passamagquoddy and
Penobscot Indian Territories as federal reservations for purposes

of federal taxes,is designed to insure that activities within

)
these Territories are entitled to the same Federal tax exemptions
which apply on reservations of other Federally-recognized tribes.

The provision is intended only to benefit the Tribes.

6. That the provision for eminent domain takings will lead-

to a rapid loss of Indian land. While Sec. 6205(3), (4), and (5)

of the Maine Implementing Act and Sec. 5(h) and (i) of S. 2829
provide a mechanism for takings for public usesy these provisions
impose preconditions on such takings which are more stringent
than any other known to the Committee. Before a taking could
ever be effectuated within the reservations, an entity proposing

such a taking must demonstrate that there is no reasonably feasible




alternative to the taking, No taking, whether within or without
the reservation, can lead to a diminuation of Indian lands, and

any taken land must be replaced. The settlement provides machinery
for adding such substitute lands to the reservation or Indian
territory frpom which they are taken.

~ .
7. Subsistence hunting and fishing rights will be lost

since they will be controlled by the State of Maine under the

Settlement., Prior to the settlement, Maine law recognized the

Passamaquoddy Tribe's and the Penobscot Nation's right to control
Indian subsistence hunting and fishing within their reservations,
but the State of Maine claimed the right to alter or terminate
these rights at any time, Under Title 30, Sec. 6207 as established
by the Maine Implementing Act, the Passamaquoddy Tribe and the
Penobscot Nation have the permanent right to control hunting and
fishing not only within their reservations, but insofar as hunting
and fishing in certain ponds is concerned, in the newly-acquired
Indian territory as well. The power of the State of Maine to alter
such rights without the consent of the affected tribe or nation is
endeg by Sec. 6(e) (1) of S. 2829. The State has only a residual
right to prevent the two tribes from exercising their hunting and
fishing rights in a manner which has a substantially adverse af-
fect on stocks in or on adjacent lands or waters. This residual
power iscﬁzzugiﬁfée that which other states have been found to
have in connection with federal Indian treaty hunting and fishing
rights. The Committee notes that because of the burden of proof
and evidence requirements in Title 30, Sec. 6207 (6) as established
by the Maine Implementing Act, the State will only be able to

make use of this residual power where it can be demonstrated by



.

substantial that the tribal hunting and fishing practices will
or are likely to adversely affect wildlife stock outside tribal

land.

8. The lands and trust funds provided in the Settlement

will not benefit the Indians because of the lack of adequate

controls. In testimony before the Committee, one of the Indian
opponents to the bill stated his belief that the Indians would

receive no benefits from the trust fund established under the
settlement, and that all income would be used by the Secretary

of the Interior. This fear is unfounded. Section 6(b) of S. 2829
requires the Secretary to make all trust fund income available to

the respective Tribe and Nation quarterl%['and provides that he may
make no deduction for the United States' expense in the administration
of the fund.

Fears that the Tribes will not have adequate control over
the management of the trust funds are equally unfounded. The le-
gislation specifically provides that the funds shall be managed
in accordance with terms put forth by the Tribes. As is explained
elsewhere ?n this report, the Secretary must agree to reasonable
terms put forth by the tribea{ and}through the Administrative
Procedure Act, the Tribes may obtain judicial review of any re-

oTb)Un

fusal by the Secretary to agree to reasonable terms. While the

Investments which are outside of the scope of the Department of
the Interior's existing authority can only be made at the request
of the Tribe or Nation seeking the investment. In that event,
the United States will bear no liability from any losses which
may result from the investment the Tribe or Nation has requested.

Tormb

States will be liable for mismanagement under the doctrine of



United States v. Mitchell. (:1Xi£.

9. The Settlement will lead to acculturation of the Maine

Indians. Nothing in the settlement provides for acculturation,
[:or is it the intent of Congress to disturb the cultural integrit%{
€7the Indian people of Maine. To the contrary, the,ééttlement
offers protections against this result being imposed by outside
entities by proyiding for tribal governments which are separate
and apart from the towns and cities of the State of Maine and
which control all such internal matters. The Settlement also
clearly establishes that the Tribes in Maine will continue to be

eligible for all federal Indian cultural programs.

United States v. Mitchell. Us (1980)

9. The Settlement will lead to acculturation of the Maine

Indians. Nothing in this settlement provides for acculturation
of Indians in Maine. Nor is it the intent of Congress, through
this Act, to in any way disturb the cultural integrity of the
Indian people of Mine. On the contrary, those provisions

of the settlement which establish tribal governments which are
separate and apart from towns and cities of the State of Maine
offer positive protection against any attempt by any entity
outside of the tribal structure to impose policies of accultura-
tion on the tribes. In addition, the settlement expressly
provides that the Tribes in Maine will continue to be eligible

for all federal Indian cultural programs.
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SPECIAL ISSUES

Testimony before the Committee and written materials sub-
mitted for the record reveal the following concerns about the
settlement embodied in S. 2829 and the Maine Implementing Act,
21l of which the Committee believes to be unfounded:

1. That the settlement will terminate the three Maine fribes.

In &=s July 1, 1880 testimon% Interior Secretary Cecil Andrus

stated that the settlement does not terminate the three Msi=me
n s ‘

1EribesA The Committee agrees with the Secretary. Numerous

provisions of S. 2829 and the Mzine Implementing Act zesee ref-

erampe to the Maine'{%ibes as tribes, and Sec. 6 (h) specifically

provides "That as Federally recocnized Indian tribes the Pacssama-

Hh

cuoddy Tribe, the FPenobscot Kation and the KBoulton Eznd o
Maliseet Indians shall be eligible to receive all of the financial
benefits which the United States provides to Indians, Indian
nations or tribes or bands of Indians, to the same extent and
J
aS wnll
subject to the same eligibility criteria generally applicable

q to other Indians, Indian nations or tribes or bands of Indians.

2. That the settlement amounts to a "&etat destruction” .of

the sovereign rights and jurisdiction of the Passamacuoddy Tribe
ﬁ!# \)ﬂl\' ruenv"lg T )
and the Penobscot Nation. PRxicr—to T#&79, the Maine tribes were
VA (it SHodS

considered by the State of Malne,Aand by the Maine courts, to

have no inherent sovereignty. Prior to the settlement, the State
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passed laws governing the internal affairs o

idy Tribe and the Penobscot Nation, and claimed the power to
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change these laws or even terminate these tribes. In 19789,

however, it was held in Bottomly v: Passamaguoddy Tribe, 599

F. 24 1061 (1st Cir.‘1379), that the Maine Tribes still pcssess

inherent éoyereignty to the same extent as other tribes in the

United States.

The Maine Supreme Judicial Court reversed its

earlier decisions and adopted the same view in State v. Danz,

= . A ) 7
2 2 ) .
404 A.2d 551 (Me. %?79), cert oen1ed,§100 S.CFi,IOéB (Feb. l%; VS,CJE

1280). Wwhile the settlement represents a compromise in which
state authority is extended over Indian territory to the extent =

provicded in the Maine Implementing Act, in keeping with these

cecisions the settlement provides that henceforth the tribes

will be free from state interference in the exercise of their

internal affairs. Thus, rather than destroying the sovereignty

of the tribes, by recocnizing their power to control their
internal affairs and by withdrawing the power ‘which Maine

previously claimed to interfere in such matters, the settlement

stregf%ens thg;ﬁovereignty of the Maine tribes. Ei“*“$

# ’
z (A

The settlement also prétects the éovereignty of the

Passamaguoddy- Tribe and the, Penobscot Nation in-other ways. =r = . .- ..

= aE#%Sos—hfﬂﬁvvﬁj1wnu*&w7- :
For example,lBeecs.- 6206 ‘(l)'; 6214, anq% %‘ the Maine -

TiHe 30, see.s T 23, sec. ¥733
Implementing Act provide that these “fribes, as Indian tribes as
Unibrd sLates s dab b
under the Es&eral-Constitution, may exclude non-Indians from
Ppo(crsfs, b#

a—votece—in tribal |[Gecision-making} even though . .. non-Indians

/
live within the jurisdiction of the, tribes. ~ Other examples of N phe 3] )
Lu(4\v\+\(j)«—>,a/t& L&lPen_ cvo?,‘,Q .

retained sovereign@& slnclude the hunting and fishing provisions

Tidle 30; as esJ—n[;fff‘nJ bg -
i§A§ec. 6209 |9 the Maine Implementing Act and Sec. 6 &=€ S.2829

which provide for the continuation and/or establishment of

discussed in/paragraph 7 below, and the provisions contained
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trlbal courts by the Passamacuoody Tribe and the Penobscot Nation

’

PR

e alse
A 77/%23

w1th powers 51m11ar to those exerc1sed by Indlan courts in other

parts of the country. P "t

3. The settlement prov;oes none of the protectlons that

-
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rd afforded other tribes.__One of the most important protec-

1TV

. - % - e - . 5 o .
tions the federslcoversment proevides—te—Fmorer—trIoes 1s the

'3

Okv'«,g,

g»afwt’j/aa’b‘»wv‘o

P R 17

IEStIlCLlOn acalnst a11enatlon of Indlan lands w1thout federal
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consent.' Sectlon 5 (f) (2) and (3) of S 2829 spec1L1ca71y
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hearlngs, thls prov151on is comparable to the Indian Non-
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intercourse Act, 25 U.S5.C. Sec. 177. Sections 6 and B8 of S5.2829
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also specifically continue the applicébility of the Indian
Bill of Rights of the 1968 Civil Rights Act, the Indian Child
Welfare Act, and 211 other feceral Indian Stathtes o Lﬁe extent

sarerre iy rente

they do not affect or preempt authorltymoa~¢n.¢o the State of

qwrea
o~ e

(i

Mzine under the terms of the settlement-,.-.

4. 1Individual Indian property and claims By Indians‘whoﬁ

i\lrn‘w-

hold individual use assignments will be taken'in-.-the- settlement. --=_ _

——— e —— -

"

‘i The setrlement envisions .four categories of-Indian- land in_Mainez% iz =
‘* . - ~-
< s i e . . . . - . . :
2 individually=-assigned existing reservation land, existing SE e
- . .
"
- <§ reservation land held in common, newly-acquired tribal land
|, within "Indian territory,” and newly-acquired tribal land outside .- - -
= | | | .
i Indian terrltory.f Only newl jacauired land within Indlin ﬂ/
\ e (,)’ ey /,\,A & (‘,‘,,ﬁ(/‘(r- / b A (f.&i»if . Q\M BT “"‘w\«?"" //\«;" 5% EW”HLA
§ territory will be téken ﬁn trust by the United States. Existing

land within the reservations, whether held by individuals pur-
suant to a use assignment or in common by the tribe as a whole,

will not be taken by the United States in trust. These land

7

% &

will simply be subject to a federal restriction acgainst ‘alienation



L B preoerty for non Dayment of the tax. Section 6208 does not

= -~

provide for’such a tax,—and Sec.6(a) of 5.2829 forbids such

- - s5is L o s

a tax. The actual worklngs of thls prov151on are exp7a1ned in

\“‘ ‘_'~_-.~~ g _-- - = -
- LT SE ) e 2

oetall in the sectlon by sectlon analy51s of the halne Tleementlng

Act elsewhere 1n thlS report That analy51s explalns, among _— :

other thlngs, that tnese payments in lleu of taxes w111 most .

ely be pald w1th anas provzoed to the- trlbes by the Ieoeral

- _oovernment.j“.- R,

% sec ) £: ‘Eéz‘é" e tresde heEitestea dha T
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ﬁe&a@ Ingi n.{errltorlesAfeoeral reservatlons for purpcses of

federal taxes is de51gned to @psure that act1v1t1es withip these

R

Territories are entitled et

to the same4tax exemptiens which apply on reservations of other

Federally.recognized tribes. The provision is intended only to

benefit the tribes.

6. That the provision for eminent domain takings will lead

"to a rapid loss -of Indian land._ W‘ile Sec. 6205(3), (4);,and (5)-

of the Maine Implementlng Act and Sec._S ih) and (1) of S 2829 B L

R O e = o

provide a mechanism for- taklngs for publlc uses;;these prov1c1ons e R

impose preconditions on-such*taklngs which ar \miizfiﬁiégafnt R
Ayndlat PEATL € A

than any other .known.to the Committee. ¥Before a taking <«an be __. = _
effectuated within the reservations, an entity proposing such a — -
taking must demonstrate that there is no reasonably feasible

altpernative to the taking. No taking, whether within or without

the reservation, can lead to a diminuation of Indian lands, and



~or Indlan terrltory from Wthh they are taken.'?_“lj,;
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any taken'land must be replaced; The settlement prcvides

- ~ -

macnlnery for addlng such substltute lanas to the reservatlon

;7.’ Sub51stence huntlng and flshlng rlghts will be lost"”‘?

S i __;._v_ A - R _

since they w1ll be controlled by the State of Halne unaer the~ R

i . : 11U lew Reco wilrX - -, T
Settlement.- Prlor to the settlement,hthe Passar uoday Trlbes 2 Fe
S o . . el - S

and the Penobscot Latlonibﬂé—#ae rlght = owwyrs to control -

Indian subtlstence huntlng and Ilsnlng w1tb1n LhElr reservatlons, S

‘-._ ~: p ~:. - »," o s = pll

but the State of halne clalmed the rlght to alter ‘or termlnate~.:*sw
- R S S T HE 3657 a5 esdablished by

these rights at any tlme. Uncer‘Sec. 6207 the Maine Implenentlng

Act the Passamaouoody Trlbe and the Penobscot Nation have the

permanant rlght to control huntlpg and flshlng not only within .
cer!au

their reservatlons, but 1nsofer 2s hunting Tf;g.flshlng in z@ﬂﬂl
pondsgzgs concerned, in the newly accuired Indian territory as
well. The power of the State of Mzine tO-altEr such rights with-
out the_consent;of the affecteé tribe or nation is ended by

Sec. 6(e) (1) of 5.28289. The State has only a re51aual rlght 2 _

to prevent the. two trlbes Irom _exercising thelr huntlng and S

ol sn ng rlghts—ln a-manner whlch has a suDstantlally adverse:

fect on stocks:in or on adjacent lands. or waters..-This -~ . =—.2_

Hh

a

residual power is not-unlike that which other -states have been . :— __
found to have in connection with federal Indian treaty_hunting - - _-_

and fishi ights. The C s that because of the
£ ing rig ommittee note a cau <hbhrbej

T He 30 as b
burden of proof and evidence reguirements 1nA3ec. 6207 (6) 9% the d
|
or'y

Maine Implementing Act, the State will,be able to make use of .. .

.. N : - ) :«;‘T'

this residual power eoniy fAa—t tres ix -R=E3

8. The lands and trust funds provided in the settlement =

~ -~

will not benefit the Indians because of the lack of adeguate




which will . _ prevent their loss or transfer to a non- tribal -

member.i.éec. 5(f)(2)(C) of.5.2829 provicdes that the Depa riment

of the Interlor w111 have no role in transfers of individual

tribal property.from bne_tribal member to another, and Sec.i/Er Dﬁi He

. -2 T g R AT : " : . . L le. A.

ends the power of the Maine Commissioner of Indian - - -

1 5 & L e < % P ) . " . .,
Affairs to interfere with such internal transfers. - . - TR

The settlement w1ll also have no eiiect oﬁ claims by

- - -

1nclvvcual rndlan land owners or 1ndlvvcual Tnclan a<51c1ment
.- T.He 30, 4¢ esh:b!o_r’ne) j
ﬂownersi Sectlon 4 of S5.28289 andASec. 6213 ©of the Maine Imolementlng

PN =

ct specif 1cally’aamﬁﬁast claims, which individual Indians have

72
for cauvses of action arising after December 1, 1873. F _—
For d'ew-ese_ “Yasens, ‘
ss actien + o memh x -~ 3

d-ftspa.s.s _‘qcawons mvald- h\’ m;‘-v‘.éualjﬁl Wil aod Le

\ S - i .
R(\ rreferred—Sa—her testTmony, W11l ot be CiJ_eCLeu by e
c*ﬂEA . -
1}\@\ Sotelemeats ofk ! indrans
5. The Settlement will subject tribal lands to taxation.
. N rcr&u/
The settlement .2 ._ does not subject any tribal land teﬂtaxatlgn.

E?ﬁé@@éTwSett 6 (E) or'e.[829 specifically prohibits the-impesdiion

eé—seehﬂa*taig, The confusion over this issue apparently comes ...:.
T:ée 39, 45 escLL,u"eJ !7‘

from two provisions of the settlement:»ﬁ?ec;:6208(2) £ the-iZ ..«

Maine Implementing -Act, wh@j¥n provides for payments in_lieu of - ~:-

taxes on lands-within Indian Territory, and Sec.6(h) of S.2829

which provides that lands r.r;.uz.d_bﬁn—-er held in trustm
or 5|ILJ¢c" o o rf.sd(j(

Passajnap\q))ddy Tribe or the Penobscot Nation[shaWI be considered om

et athenaben,

"Federal Indian reservations for purposes OL(’ xation.
TvH‘e 39, as e_stb"l‘LeJ ‘y )
J 3ection 6208 e£ the Maine Implementing Act does not impose

any taxes on any land within Indian territory.. A tax 1s a charge

against a—gi+ece—of property which can result in a taking of that



. controls. In testimony before the Committee, one of the Indian

opponents to theibill stated his belief that the Indians would

reveive no benefits from the trust fund established under the

settlement, &and thatiail income would be used by the Se&retér§
of the Iﬁterior.~ fhis-fear is unfounded.; Section 5(b) of S$.2828

reguires the Secretary to make all tgéyL fund income available

to the respective Tribe and Nation quarterly, and provides that
. Ui brd Gludrg” '

he may make no deduction for the gousrmmernt®s expense in

"the administration of the fund. =~ - - . .0 7 _

Fears that the tribes will not have adecuate control over

the manacement of the trust funds are egually unfounded. The

legislation specifically provides that the funds shall be
managed in accordance with terms put forth by the tribes.

2s is explained elsewhere in this report, the Secretary must

=

agree to reasonable terms put forth by the tribes, and through

the Administrative Procedure Act, the tribes may obtain judicial

review of any refusal by the Secretary to:agree to reasonable —-—-

=

terms. While—-the Untied States_will;hotfbe;liable,for losses = - i

are outside the scope of the Department of the Interior's _=- _

existing authority, such investments cannot be made except at._ -

the reguest of the tribe or nation which seeks such an investment.

2side from this , the United States will be liable for mis- ’
i

e

manacement under the doctrine of United States v. Mitchell.

lead to acculturation of the Maine

9. The settlement will

Indians. Nothing in the settlement provides for acculturation NV SN
y U vaded 6} (JAQNSS Yo ddant the culfweal m*{amtj'b‘ Yoo Tadiin Prick of Murwe
To the contrary, the settlement prexicssyfor tribal governments -
D"HUS ?Aa’lr((ﬁ‘/'c __f a um)_‘} “i'! _({_(._S_M‘H: écma-} }mﬁo‘gr,{)
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which are separate and apart Ifrom
o

the
anf whith Coadro) all Suehinteema) uHees,
State of Maine

towns and cities of the
. The-. segtlement also clearly es;abllsnes that
“’\]l\fc -
the M‘iﬂ, trlbosAw1ll continue to be ellalble for all federal
Indlan cultural programs.
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