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Re: “The Cuha Liberty and Democratic Solidarity Act”

Dear Senator:

My client Amstar, along with thousands of other LIS citiren holders ot claims
certified against Cuba in the 1960’s by the Foreign Claims Scttlancnt Commission, will
sufter devastating ceonotnic injury if ‘Title 111 of Scnutor Helm's bill (formerly S AED s
passed s un amendment to the Varcign Opuiations Appropriations Hill. 1t iy (o1 this
reason that T am writing,

LTRSS kR
e—sma tn-‘t-—“-,-vﬂu;a:;;-f

Tt is absolutely falsc that Title TIT has beca revised in ways that make it no longen
violative of both intemational law and the rights and interests of U.S. citizens holding
claims cerrified against Cuba pursuant 1o the 1964 Cuba Claims Act. As you know, I itle
J11 allows lawsuits 10 be brought in the federal coutts against Cuba and private individuals
cither living in or doing business in that country with respect Lo properics taken fiom
their owners for the mast putt thirty-five years ago. I)amages ure recuvernble against Cuba
and others fur Licble the current value of those propatics. Contrary 10 international law,
it makes no diffcrence under Title 11 wlicther a litigant was a U'S citizen al the time the
property in Cuba was takun. Indeed Tite Il is specifically designed (o give subsequently
nawuralized Cuban Amcricuns statutory lawsuit rights against Cuba of a type that we as a
nation have never hcfore given anyone else - even thase who wuc U.S. citizens at the
time of their forcign property losses.

S en e . —————r

Title I of Senator Helm's amendiment will produce the follawing conscquences if
anacted in its present formn: :

* Our federal courts will be deluged in Cuba-rclated litigation. On August 28,
1995 the Nativnul Law Journal (attached) reporied thar 300,000 - 430,000 lawsuits are to
be cxpected from Cuban Americans if ‘Title 11T is cnacted. According 1o judicial Impact
analysts ut the Administrative Office of the U S. Courts cach of these suits will average
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$4,500 1n costs, whether they go to trial or nol. Therctore the admmistiative costs to the
courls alone of Title 11T will reach nearly $2 billion :

* If we anact Title 1l those 4,911 clainwnts certified under the 1901 Cuban
Claims Act will see llicir prospects of recovering compensation from an impoverished
Cluba diluted to virually nothing in a scu of Cuban Amcrican claims (To put this marter
into cantext, the Depariment of State has cslimared Cuban Amencan property claims a
nearly $95 billion). It is critical that it be understood that a cluim centified by the Forcign
Claims Sertlement Commission constitutes a pruperty interest | I Congess cnacts Title
11T with the foresecable eflect of destroying the value of the $6 billion (accordng 1o Stae
Deparuncm figures) in claims held by Americau cirizens, it should expect 10 indemanily
those citizens someday, under the Filth Amendmeat’s “takings clause”, 10 the full amount
of their economic injury. If Title I is made law, the American raxpayc will quite
probably someduy demand an explanation us to how on carth he or she has been fuiced 1o
step into the shoes of the Cubun povernment and compensate U.S. companies und
individuals for their property losses in Cuha over thirty-five years ago

¥ I we violate intcrnational law and long-standing U.S. adherence (o that law by
enacting Title 11l and conferring rctroactive rights upon non-U.S, nationals at time ol
forcign property losses, history tells us Ut we will no/ be permitted 1o stop with Cuban
Americuns  The equul protection pravisions uf the Constilution will nut 1olerste himiting
the conferral of such an itnpoartant benehit as a federal right of action on only one of out
many pational- origin groups whose members have suffered past foreign property losses 1f,
as will surdy happen, a former South Victnamese army officer who is now a ULS, citizen
sues in order to gain the same right accorded Cuban Americans 10 recover damages for
property cxpropriations he suffercd, who, If Title Ul is cnacted, is prepared (v <y he
should uot have such a right? On what principled basis would such a right be denicd him if
given by Congress 1o Cuban Amcricans? What about Chinese Auicricans, Hungarian
Americans, Iranian Amcricans, Gieck Anmericans, Palestimian  Amaicans, Russian
Americans, Polish Amaricans? Are we yoing to claim surprise when the courts tell us thal
the equal protection of laws requirement of the Conslitution mandates that each of these
national-origin groups rcceive the sume right o action against their founcr governments
thal we aro proposing to give Cuban Awmcricans by virse of Title 117 How many such
suits might wo then cxpect from these other national-urigin groups, and at what cost 1o
hoth the nutional treasury and our relations with tho many countries that will end up being
sued in our federal courts? It must also be kept in mind that U.S. companies thar have

. invested in various coualries where our naturalized citizens have propeny claims (e .

w——

! Son, Shanghai Power (o v. Uniled Stetes, 4 CL QL 217, (1983) qffd. meen. 765 2d S9 (3cd.Cir. 1984),
corl. denied 474 U5, 909 (19¥5).
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Vietnam) will be held liable for so-calied “trafficking” in those chumed properues i Tile
111 is enacted and extanded cunstitutivitly 1o other national-origin groups.

* The multitude of lawsuits that will be filed pursuant 1o Tite 111 will over ime he
convertad o finul judgiments against Cuba, and as such will constitute « runnmg sore
problas for the United States. Tide JII lawsuits are exphcitly made nondisnussible. The
fuct of hundreds of thousands of Cuban American judgment creditors against Cuba will
meke it impossible for us to normalize rclations with a fiendly government m that
country. Aircraft and ships would be seived, Cuban assers in the U8, hanking system
would be attached, goads produced in Cuba would be exceutad upun when ticy mitive
U.S. potly - ull in pursuit of recovery of billions of dollars in foderal coun awards. The
population of Cuba (the majority of whom were nar even harn when the praperties of the
Cuban American judgment creditors were taken) will be indentuted for decudes Lo come
to the judgments cntered uguinst theit county on our fedeial court dockets, ow is such a
stute of aflairs conducive 1o 8 seconciliation between Cubans on the island and the Cuban
commuguty of the United States?

The altemative to the permancnt cstrangement Title 1 lawsuits will produce
between Cuba and the United States would of courge be tor a U S president 1o dismise
the judgments cntered dyuinst Cuby.  Notwithstunding the prohibition asgainst such
executive branch action cantained in Title 111, it is probable that the courts will uhiimarcly
uphold the dismissals as a legitumate exercise of the presidential preragative ta conduc
foreign atfairs.” What then?

The creation of & cause of action by Congress 1s obviously not a tnvial atter,
Jlundreds of thousands of Cuban Americans will quite properly avail themselves ol the
right of action to he given them by Yitle 11 ‘These cases will proceed inexorably 10 final
judgments. (There are really no defenscs available 1o Cuba under Title 111 10 95 u shict
liability statute). As final tederal court judgments they will carry the {aith and credit of the
United Suites govamnent, with all the rights gnd rancdies of exceution set our in our
laws. What will be the consequence of the presideat eatinguishing these judwments und
their concontitant rights of execution?

Again, as in the case of centitied claimants, a federal count judgment is a property
interest protected by the Constitution. 16 that interest is extinguished hy presidential order,
the Fifth Amendment “takings clause™ witli ils duty of full compeasation will be triggered
1t Title IIT is enacted it should be with full knowledge that Congicss muy suncday be
asked by the public to explain how the American people came ultimately 1o be liable foc
tens of billions of dollars of damages in recompense (o a gioup of nou-U.S. nationals at

1 See, Dames & Moore v. Regan, 453 U1.S. G54 (1981).
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the time they lost prapertics in Cubs’  In u period of heightened concemn for poteniisl
govermunental Lability under the takings clause of the Iifth Amendment, Title 111 should be
approached with the greatest caution and scen for e liability time bomb that it is.

* A troubling aspeet of Title 111 1s its contemptuous disregard of internanonal law
As a nation we and our citizens benefit from international law in a myniad ol foamns, such
a5 overseas investment and intcllectual property protection, (he safely of owr diplomats
und sovadagnly over our marine resources. Many other examples of the benefits 1o the
United States of an international nile of law canld he given. How can we in {uture
demand compliance with inteinutionul law by other nations if we are prepared to wviolate
that very law by enacting Title 1II? The proponcnts of this legiclation have never
satisfactorily answered that fundamental question.

To conclude, certain proponenis of Title L1 from outside the Senate have engaued
in a campaign to minimize its signiticance. Boiled down, their message 18 that a vate for
Title LI is an inconsequential thing  I'or example, they will say that a litigant cannat o
will not sne Cuba itself, but rather any sctivny e lunited Lo “thitd panty bullickers™ in
coulisculd propesties, Let there be no mistake ou this point. Title 111 is an unprecedenicd
federal count claims program against the nation of Cuba. Scction 302 of Title 1l is plan
und unambiguous in its meaning. I is the inescapable consequences of that meaning thai
the Senate must address.

Y aurs sincercly,

;.’ Y / ‘ .
./‘/;-7‘,[/ ’ -""'/"",‘4-'*- (/'

Robert L. Muse

Y See, Damas & Moore v._Regan, supin, Wl 638: “Though we conclude that the President has seiled
petitioncr 's claims against fran, we do not sngpest that the scttlement has tenuinated petitivnct's possible
toking cluim uguinst ugaiast the United States.” (Bmiphasis added). Justice Powell, conaurring in pait and
dissenting {n pan, had this w0 2oy “he Government imust pay just coupensylion when it furthers the
nution's forcign policy goals by using as *hargaining chips® claims lawfully held by v selalively fow
porsons and subject (o Lhe jurisdiction of our courts.™ 1d, a1 691,
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