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DIGEST 

1. Protest that procuring agency did not grant preference to 
existing organizations in area, either by restricting com­
petition or including an evaluation criterion reflecting 
preference, is dismissed as untimely because it was not filed 
until award was made since it was apparent from solicitation 
and amendment thereto that preference was not being granted. 

2. The determination of the relati v e merits of an offeror's 
technical proposal is primarily the responsibility of the 
procuring agency and will be questioned only upon a showing 
of unreasonableness o r that the procuring agency otherwise 
violated procurement s tatutes or regulations. Protest is 
denied where the record shows a reaso nable basis for the 
procuring agency's evaluation of the protester's technical 
proposal as unacceptable and therefor e not in the competitive 
range. 

3. Contrary to protester's allegation, clauses which were 
changed or added to awarded contract regarding use of consul­
tants and release of information gathered during performance 
of contract did not alter evaluation criteria nor encourage 
occurrence of an organizational co nflict of interest. Use of 
consultants was not prohibi ted by sol i ci tation and clauses 
were merely added to ease con tract aarninistration. 

DECISION 

The National Fire Pro tect i o n Association (NFPA) protests the 
award of a contract under request f or proposals (RFP) 
No. EMW-86-R-2277 to Tri-Data Co rporation by the Federal 
Emergency Management Agency (FEMA) for the investigation of 
major fir es . 



NFPA contends that its proposal wa s improperly excludea from 
the competit ive range , that FEMA did not comply with the Fire 
Prevention and Control Act of 1974 ( 15 U. S . C. § 2201 ~ ~· 
(1982)) and that the provisions of the con tr act awarded to 
Tri-Data differ s i gn ificantly from those conta i ned in the 
RFP. 

. 
We deny in part and d ismiss in part the protest. 

The RFP wa s i ssued o n July 2, 1986, and six proposals were 
rec e ived by the August 4, 1986, clos ing date . Four 
proposals , inc luding NFPA's, were found technically unaccept­
able. Tri-Data's proposal wa s the o nly o ne placed in the 
competitive range because Tri-Data was rated 2 1 points higher 
technically (out of 100 points) and was 30 percent lo wer in 
cost than the other acceptable proposal. 

Initially, we dismiss NFPA's allegation regarding FEMA's 
alleged violation of the Fire Prevention and Control Act of 
1974 as untimely. NFPA contends that FEMA should have 
restricted competition to existing fire prevention o rganiza­
tions or given weight during the evaluation process to the 
fact that NFPA was s uch an existing organizat ion, pursuant to 
15 U.S.C. § 2218(3) which states: 

"To the extent practicable, t he Administrator s hall 
utilize existing prog rams, data, information, and 
facilities already available in othe r Fed eral 
Government departments and ag enc ies and , where 
appropriate, existing r esearc h o rganizations, ce n­
ters and universities. The Admin i strato r shall 
provide liaison at an appropriate o rgani zational 
leve l to assure c oordinati o n of his activities wi th 
Sta te and local government agencies , departments, 
bureaus , or offices concerned- with any matter 
related to p r ograms of fire preventio n and c o ntrol 
and with private and o ther federal organ izat ions 
and off ices so concerned ." 

Th e RFP, as i ssued o n July 2, 198 6, contained no such 
evalua tion f acto rs and o n July 21, 1986 , amendme n t AOO l was 
i ss ued whi ch provided the answers to questions posed by the 
offe r o rs a nd inc luded a li s t of the 92 firms which had bee n 
se nt the RFP. Th erefore , NFPA knew from the term s of the RFP 
that no spec ial cons i derat i on wa s being given to existing 
f ire preve ntion organizat i ons and by amendme nt AO Ol t hat 
compe tition wa s not being restricted to s uch firms. Under 
our Bid Protes t Regulations, 4 C. F.R . § 21 . 2(a ) (1986), pro­
tests based upon alleged improprieties which a re appdrent 
prior to the closing date for receipt of initial proposals 
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must be f 1led pr1 o r t o the 1nit1al closiny aate . Therefore, 
this aspect of the protest should have been filed prior to 
the August 4, 1986, closing date. Since it was not filed 
until September 26, 1986, it is untimely and dismissed. 

NFPA's proposal wa s found technically unacceptable and 
therefore excluded tr om the compet itive range. NfPA argues 
that this finding o f·t ec hnical unacceptability i s c learly 
arbitrary and capriciou s in view of NfPA 's o rganizational 
experience which includ es investigating fires for the United 
States since 1972. Moreover, NFPA contends that whatever 
problems may exist in the proµosal could be easily cured with 
minor revisions, not a major rewrite as FEMA found would be 
necessary, and that thro ugh the conduct of discussions , the 
proposal would be acceptable for award. 

In reviewing protests concerning the evaluation of proposals 
and competitive range determinations, . o ur function is not to 
reevaluate the proposal s and make ou r own determination about 
their merits. This is the r esponsib ility of the contracting 
agency, which is most familiar with its needs and must bear 
the burden of any difficulties resultiny from a defective 
evaluation. Robert Wehrli, B-216789, Jan. 16, 1985, 85-1 
C.P.D. I 43. Procuring officials have a reasonable degree of 
discretion in evaluating proposals, ana we will examine the 
agency's evalua tion only to ensure that it had a reasonable 
basis and was consistent with the stated evaluation criteria 
and applicable statutes and regulations. GTE Government 
Systems Corp ., B-222587, Sept . 9, 1986, 86-2 C . P . D. ~ 276 . 

Furthermore, it i s well es tablished that the determination of 
whether a proposal should be included in the competitive 
ranye is a matter primarily within the contracting agency ' s 
discretion which will not be disturbed unless it is shown to 
be unreasonable or in violation of procurement laws and regu­
lations. Metric Systems Corp. , B-218275, June 13, 1985, 85-1 
C.P.D. I 682. The fact that a protester does not agree with 
an agency ' s eva l uation does not render the evaluation unrea­
sonable or contrary to law . Logistic Serv i ces International, 
Inc . , 8- 218 5 7 U , Aug . 1 5 , 19 8 5 , 8 5- 2 C . P . D. ,1 l 7 3 . 

FEMA contends that whil e NfPA may be a capable offe r or , the 
proposal whi ch it su bmi tted wa s inadequate and did not 
respond to the r equirements of the RFP. The evaluation panel 
found the NfPA proposal wea k in numerous areas . Under the 
evaluation criteri o n "Unae rstanding of the Program Require­
ment," the ove rall ,J r oµosa l wa s found to be weak and poorly 
presented and lack1 ng in de tail ana description . Under 
"Project Oryanizat1 on ano Manayement," the panel felt there 
wa s only a limited descrip tion of capabilities fo r editiny 
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and research, that the methodology for accomp li shing the work 
wa s lacking and that the proposal wa s s 1mpl1stic in light 
of the organization's past experience . Under "Experience 
and Qualifications of Key Staff ," FEMA found the principal 
investigators lacked extensive, real-world experience and 
that the staff was suppression oriented , not multi­
disciplinary . Also, t.he ability of the inve s tigator s to 
access key officials for fire investigations was not 
addressed. Under "Facilities and Equipment ," the panel 
believed the proposal lacked detail regarding material s 
research and laboratory facilities and did not suggest 
outside contract support for lab work or computer assistance. 

We have reviewed the NFPA proposal and find the 
cha racterization of the proposal by the FEMA technical evalu­
ation panel to be reasonable. Much of the proposal deals 
with the past accomplishmen t s of NFPA and recounts the 
experience gained 1n prior investigations. While Tri-Data's 
proposal was specific as to methodology and tasks to be 
accomplished, NFPA's proposal seemed to assume that the eval­
uation panel would recognize that NFPA had performed this 
contract in the past and had done an acceptable Job. In this 
regard, for specifics of methodology and understanding of 
tasks, the proposal continually referred the reader to 
various appe ndices, which included copies of previously 
conducted investigative reports. For example , the proposal 
states "NFPA investigators will use the latest techniques in 
fire loss analysis in conducting the inve s tigat ion and have 
experience in conducting and writing reports of thi s type of 
investigation (see Appendix B-2) ." We believe such a 
description falls short of the detail required by the RFP. 

A technical evaluation must be based on information submitted 
with the proposal. No matter how capable an offeror may be , 
if it does not submit an adequately written proposal , it will 
not be considered in the competitive range. Health Manage­
ment Associates of America, Inc., 8-220295 , Jan . 10, 1986, 
86 -1 C.P.D. I 26. Based upon our review of the proposal and 
eva luation shee t s of the evaluation panel, we find the eva lu­
ation to have been reasonable and that FEMA did not abuse its 
discretion in exc luding NFPA's proposal fr om the competitive 
range. 

NFPA also protests that certain clause s now incorporated in 
the Tri-Data contract differ substantially from those con­
tained in the RFP and affect the manner in which proposa l s 
were evaluated and raise a question of an organizational 
conflict of interest . 

4 B-22422 1, B-224221 . 2 



Fiest , th8 " Se rvi ces of Consultant' s " c la use , not conta ined 
in the RfP, is in Tri-Data' s contract. It reads : 

"Not withstanding the provision of the c lause 
entitled, •Subcontract,• t he prior ·...,rit ten apµroval 
of the Contracting Officer shall be required: 

"A. WhenE?Ver any employee of the Contcactoc 
is to be t'eimbucsed as a ' Consulta nt' undet' 
this contract; and 

"B. For the utilization of the services of 
the Consultant under this Contt'act except when 
the Consultant was proposed and accepted 
during the negotiations of this contract." 

"Whenevet' Contracting Officet' approval is required, 
the contractor shall obtain and fut'nish to the Con­
tracting Officet' information concerning the need of 
such consultant services and the reasonableness of 
the fees to be paid, incluaing, but not limited to, 
whether fees to be paid to any consultant exceed 
the lowest fee charged by such consultant to others 
for performiny consultant services of a similar 
nature." 

NfPA alleges there was no express provision allowing the use 
of consultants in the RFP and, if there had been, NFPA would 
have explorea the possioility o f retaining consultants on a 
part-time basis rather than its full-time in-house personnel, 
which it aid propose. NfPA argues it was prejuaiced by this 
change because its personnel were found to be less qualified 
than the consultants proposed by Tri-Data. 

FEMA states that while the "Services of Consultants" clause 
was aaded to the contract, it has no impact and was added to 
make the administration of the contract easier. The RFP did 
not prohibit the use of consultants, contends F£MA, and it 
was left to the aiscretion of the ofte rors as to what mix of 
personnel would be most effective in performing the con­
tract. Consultants unaer the clause are approved in the same 
manner that subcontracts need t o be approved by the contract­
ing officer, unless the consultants were pro~osed and 
accepted previously. Also, the clause was added because 
FEMA's appropriation limits the amount that consultants may 
be paid. 

Our review of the k~P r eveal s no p r ohibit i o n against the use 
of co nsultants ana we ao not see how clause G-9 chanyea the 
o ut come of the evaluation of the personne l proposed by either 
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offero r. The clause merel y r e quires contracting off i ce r 
approva l of any new consul tants and the rate at which they 
will be paid if any are adaed to the contractor ' s work force. 

In this same area, NFPA al so obJects t o the addition of 
clause H.2 "No n-Personal Services , " to Tri-Data' s cont r act. 
This clause merely st~es that the cont ractor and his per­
sonnel shall not be subject to relatively continuous super­
vision and control of a government officer or employee. NFPA 
seems to object on the basi s t hat Tr i-Data's consultants 
would not be subject t o government control but NFPA's full­
time employees would be. This ground i s without merit as 
neither type of personnel would be sub ject to such control o r 
the contract would be an i,nproper personal services contract . 

Also, the RFP, at section H.1 ''Publications," contained the 
following clause, which was dele ted from Tri-Data's contract : 

"Information and products from the performance of 
this Contract shall not be published or divulged in 
any form, nor shall they appear in any thesis, 
writing, public lecture or presentation, and the 
like without prior submiss ion of the manuscript, 
materials, or product t o the Contracting Officer 
and ProJect Officer for c l earance. The Contracto r 
agrees to be bound by the decision of said 
officials . " 

NFPA contends that this deletion allows a contractor or its 
consultants t o utilize informat ion g ained during an 
investigation at a late r date by a consultant as an expert 
witness in litigation. 

FEMA states the "Publications" clause was deleted because 
both the RFP and the resulting Tri-Data contract contained a 
similar clause, "Publicatio ns," found at 48 C.F.R. 
§ 4452.2227-72 (1985). The only significant difference in 
the clauses is that th e deleted clause had no time limit for 
required approval while the now incorporated clause requires 
contracting officer approval f o r the f irst 6 months after a 
report is submitted. FEMA contend s that a maJor purpose 
of this contract foll owing the cond uc t of a maJor fire 
investigation i s the public disseminatio n of the info rmation 
gained. Accordingly, the gover nment has substantially the 
same protection und e r e i ther c lause . 

NFPA's alleges that th e delet i o n of the clause and t he use of 
consultants will l ead to an org anizational conflict of 
interest. In t his regard, NFPA argues tha t the expand ed use 
of consultants, rather than ful l- time emp loyees, and the 
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, 
deletion of a prior lim i tat ion on a contractor's ability to 
utilize the information ga ined from an investigation, permits 
Tri-Data to pay it s co ns ultants lower wages because the con­
sultants will be aol e to make up the difference in salary by 
testifying as expert wi tnesses in private litigation. This 
ability to use inf ormat ion at a later date, the protester 
argues, may affect th~ objectivity of the investigation and 
therefore lead to an o rganizational conflict of interest. 

The Federal Acquisition Regulation, 48 C.F.R. § 9.504 (1986), 
states that an organizational conflict of interest may exist 
when the nature of the work to be performed may, without some 
restriction on future activities, impair the contractor's 
objectivity in performing the contract work. As noted above, 
there was no restriction on proposing consultants under the 
RFP. Also, the only difference in the "Publicationsn clauses 
is the time limitation. We do not believe that the "Publica­
tionsn clause, which merely gives the contracting officer 
power to stop publication of the data collected, is the 
powerful vehicle portrayed by NFPA to stop conflict of 
interest. It will be the responsibility of FEMA during 
administration of the contract, including its review of the 
submitted reports, to be alert to any potential conflicts. 
Moreover, Tri-Data recognized this issue in its proposal, 
wherein it stated: 

"Our working assumption is that it is USFA/FEMA's 
prerogative to release information as it sees fit 
during and after each investigation. Where there 
is life lost and large property loss, liability 
suits are almost sure to follow nowadays. The 
project team is sensitive to the need not to 
obstruct criminal or civil proceedings or to cause 
damage to anyone's reputation through premature 
release of information. It is also necessary to 
protect individuals' rights to privacy. Unless 
otherwise instructed by USFA/FEMA, our project team 
and in-house staff will be instructed to release 
information only to USFA/FEMA." 

Accordingly, the protest is denied in part and dismissed in 
part. 

+tw~~ 
Harry R. Van Cleve 
General Counsel 

7 B-224221, B-224221.2 


