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JOINT CORPORATE COMMITTEE ON CUBAN CLAIMS

d/o LONB STAR INDIUSTRIES, INC, October 10, 1995
300 FIKST STAMFORD PLACE

STAMFORD, CT 06912

{203) 9628600

Dear Senator:

I recendy wrote to urge you to oppose Title III of legislation, the "Cuban Liberty
and Democratic Solidarity Act," that purports to protect the property rights of U.S.
nationals against the confiscatory takings by the Castro regime. At that time, Senator
Helms was planning to attach this legislation as an amendment to the then-pending
Foreign Operations Appropriations Bill. It is my understanding that this legislation now
may be brought to the Senate floor as a free-standing bill as carly as Wednesday of this
week. I am writing once again to urge you to oppose this legislation insofar as it conrains
Title IIT in its present form becausc it poses the most serious threat to the property rights
of U.S. certified claimants since the Castro regime's unlawful ¢xpropriations more than
three decades ago.

In the rush to pass this legislation and thereby demonstrate our firm resolve against
Fidel Castro, the far-reaching domestic consequences of this legislation have received far
too little attention. In my letier of Scprember 20th, I wrote of the irreparable harm
certified claimants would suffer if Tide III of this legislation is passed. For the first time
ever and contrary 1o international law, this legislation would permit a specified national
origin group, Cuban-Amcricans, who were nor U.S. citizens at the time their properry
was confiscated, to file Title III lawsuits against the Governmenr of Cuba for the property
losses they suffered as Cuban nationals. Indced, this legislation even permits Cuban exiles
abroad 1o file lawsuits in U.S. federal courts if they establish a corporacion in the United
States for the purpose of pursuing any claim they may have against Cuba. The aeation of
a new right to sue is never an inconsequential marrer yer the careful seruriny such a
provision descrves has been disturbingly lacking to date,

We can reasonably expect plaintiffs' attorneys to exploit this newly created lawsuic
right to the fullest extent possible, creating a tide of litigation thar will all but sweep away
the value of the claims currently held by U.S. certified claimants. Each time onc of those
. lawsuits is reduced to a final judgment against Cuba, the injury to U.S. certified claimants
increases. Ultimately, the cumulative weight of thaose judgments will extinguish any
possibility the certified claimants ever had of being: compensated. A virtually bankrupr
Cuba cannot be expected 1o compensate the U.S. ceruificd claimants, who hold claims
valued today at ncacly $6 billion, when it is also facing the prospect of satisfying
potentially tens of billions of dollars in federal court judgments held by Cuban-Americans,
whose claims have been valued as high as $94 billion.

David W, Wlsa:, Chaiprun
James A, Powers, Secretary and Trestamr
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Office of the
General Secretary

National Council of the Churches of Christ in the USA
s

URGENT ATTENTION: FOREIGN POLICY AIDE

~September 19, 1995

Dear Representative:

I write on behalf of the National Council of Churches of Christ in the USA (NCC)
to urge your opposition to the Cuban Liberty and Democratic Solidarity bill,
H.R. 927, which is scheduled to be considered on the House floor this week.
We believe strongly that contrary to its stated objectives, the bill is likely to provoke
a negative response that will harm efforts to achieve peaceful social, economic, and
political change in Cuba.

The National Council of Churches and many of its member denominations have
maintained a decades-long relationship of pastoral accompaniment with the
Protestant churches of Cuba. Through Church World Service (CWS) -- our relief,
refugee, and development program -- the NCC has assisted for more than thirty
years in the resettlement in the U.S. of Cuban asylum seekers and refugees. Over
the past four years CWS has carried out regular shipments of humanitarian
assistance that is administered through the Cuban Ecumenical Council for use in
nursing homes and childrens’ hospitals.

On numerous occasions the NCC has called on the U.S. and Cuban governments to
engage in dialogue aimed at resolving the long-standing conflict between our
countries. In particular, we have urged measures that would foster greater
communication and understanding between people in the U.S. and Cuba, which we
view as key to achieving a more normal relationship.

Qur deep concerns about the Cuban Liberty and Democratic Solidarity Act include
the following;

1. By incorporating in U.S. policy recognition of property claims of Cubans
who became U.S. citizens subsequent to the expropriation of their property,
and by subjecting to sanctions anyone who "traffics” in such property, the
bill is likely to strengthen hard-liners within the Cuban government and fuet
renewed anti-U.S. sentiment among the Cuban population. This provision is
likely be interpreted within Cuba as a move to return to the economic and
social situation that existed there prior to the 1959 revolution. There is little
or no support for such a move within Cuba, even among the most vehement
critics of the current regime.
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The bill specifies conditions for the expansion of U,S. assistance that are
likely to undermine diplomatic efforts to achieve a peaceful resolution of the
conflict between the U.S. and Cuba. By linking broader U.S. assistance to
Cuba to a highly specific set of conditions, the bill reduces significantly the
diplomatic tools available to the Administration. At the same time, the bill
fails to broaden humanitarian or exchange programs that foster stronger
people-to-people relationships.

The bill reinforces regulations promulgated in August 1994 that restrict travel

and shipment of goods to family members. These new restrictions have led
to serious delays in efforts to secure licenses for travel to Cuba. The ability
to travel to Cuba on short notice is particularly important to the pastoral
accompaniment of the Protestant churches during this difficult period of
transition. [Oscar: other problems resulting from the new regulations?]

The NCC believes that a new approach to U.S. - Cuban relations is long overdue.

The Cuban Liberty and Democratic Solidary Act represents a further deepening of

an anachronistic policy in serious need of change. I strongly urge you to oppose
H.R. 927 and to support efforts to bring about more normal relations between
the U.S. and Cuba.

Sincerely,

/

Joan Brown Campbeli
General Secretary
National Council of Churches

of Christ in the U.S.A.
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Seplember 20, 1995
Sonator W. Cohen
United States Senate
Washington, 1).C.. 20515

Re: “The Cuba Liberly nad Democratic Solidarity Ac(®
Dear Senafor:

My client Amstar, along with thousands of other U S citizen hulders of claims
cerlified against Cuba in the 1960's by the Foreign Claims Scltlanent Commission, will
sufter devastating ceonomic injury if Tule 111 of Scnutor Helon's bill (formerly 8 381) is
passed ax un amendment 10 the Forcign Operations Appropriations Bill. 1 ix (o) this
reason Uhat T am writing,

Tt is absolutely false thut Tille IIT has beca revised in ways Lhat make it no longer
violative of both international law and the rights and interests of U.S. citizens holding
claims certified apainst Cuba pursuant 1o the 1964 Cubu Claims Act. As you know, itle
$11 allaws lawsuits 10 be brought in the federal coutds against Cuba and private individuals
cither living in or doing business in thal counwty with respect Lo prapertics taken fiom
their owners for the most parl Lhirly-five years ago. Damages wre recovernble against Cuba
and others [ut Licble the current value af thoze proputics. Contrry 1o interaational faw,
it makes no ditterence under Title TI1 wihicther a litigant was a U S citizen at the Limg the
property in Cuba was taken. lndeed Tiste 111 is specifically dusiyiied Lo give subsequently
naturalized Cuban Amenicuus stafutory lawsuit rights against Culia of u Lyp¢ that we as a
nation have never hefore given anyone else - even thase who wuie ULS, citizens al the
time of their forcign property logses.

Thle 11 of Senator Helm's atendient will produce the following conscquences if
enacted in ils present form;

* Our federal courts will be deluged in Cubu-cinted litigation. On August 28,
1995 the National Law Journal (anached) reporied that 300,000 - 430,000 lawsuits are to
be cxpected from Cuban Amarlcans if Hitle 11T is cuacted. According 1o judicial impact
analysts at the Administrative Office of the U S, Courts cach of these suits will average

[ ———— L Rl
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$4,500 in costs, whether they g0 10 trial or nal. Vheredore the adnunistiative costs to the
courls glone of Title 11T will reach; nearly 82 billion ’

* I we enact Title HL thoye 591 clabinunts certified under the 1964 Cuban
Claims Act will see their prospects of recovering compensation from an impoverished
Cuba dilwed 10 virally nothing in a sea of Cuban Amcrican elaims (To put this marter
o context, the Department of State has estimmared Cuban American pioperty claims at
nearly 895 bitlion). 11 is critical thal it be undersiood that a cluim certified by the Forcign
Claims Settlement Commission constitutes 3 property interest ' 1 Congress enacts Title
LIT with the foresecable effoct of destroying the value of the $6 billion (aceardmg 10 S1ase
Deperinent figures) in claims held by American citizens, it shoutd expeet 10 indenmily
those citizens someday, under the Fifth Amendment’s “1akings claunse™, 1o the full amoun
of thair econamic injury. If Title U is made faw, the Ameiican taxpay will quite
probably somoduy demand an explanation s to how on carth he of she has been furced 10
step imto the shoes of the Cubun governinent and compensare U.S, companies wne
individuals for their property osses in Cuha over thltiy-five years B0

* I we violate international law and long-standing U.S, adherence 1o thar faw by
enacting Title 111 and conferring retrosetive Aghts upon non-0.8. nationals ar time of
forcign property losses, history tells us (st we will s/ he permliled o stop with Cuban
Americuns  The equal protection provisions of the Consiit
the conferral of such an inportant benehit as a federal right of aclion on only one of ou;
many uational-origin groups whose membeys have suffered past foreigy property losses 1)
as will sutcly happen, a former Soutl Victaamese army officer who is yow a LLS. ¢Hizen
sues in order to gain the same right accorded Cuban Americans 10 recover dumages for
Property cxpropriations he sutfercd, wha, if ‘Title Ji) is enacted, is prepared 1o say he
should uot have such o right? On what principled basis would such a right be denicd him if
given by Congress to Cuban Asncricans? What abour Chinesc Amgcricans, Hungarian
Americans, Iranian Americans, Giuek Americans, Palestinian Ainicans, Ryswian
Ancricans, Polish Amaricans? Are we going to claim surprise when the courts tel) us that
the equul protection of laws requirement of the Constilution mandates that each of these
national-origin groups recéive the yame nght of action againse their fonmur BOVeriynents
that we aro propusing to give Cuban Amcricans by vitse of Tile 1117 How many such
suits might wo then expect from these other national-crigin groupx, and al what cos o
hoth the nutional treasury and our relations with the many countries that will e 11
sued in our federal courts? It mus also be kept in mind that U.S, ¢

ution will ugl 1olerme limiting

' Son, Shanghai Power Co, v. United Sletes, 4 CL O 237, (1983 A, v, 165 2 $9 (Ved. Cir. 1984),
eert. denied 474 U,8, 909 (1985),
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Vietnam) will be held liable for so-catled “traflicking” in those cluied properues i Hile
Ik s enacted and vataded constitulionutly to other natioral-origin groups.

* The multitude of lawsuits that will be filed pursuant to Title HI will over time. he
converted (o lingd judgiments against Cuba, and as such will constitwie 4 running sore
problan for tie United States. Tade J11 lawsuits are exphicitly made nondisnussible. The
fact of hundeeds of thousands of Cuban American judgment creditors against Cuba will
meke it impossible for us to normalize relations with a liiendly government w tial
country, Aircraft and ships would be seived, Cuban assers in the 1.8, banking sysiom
would be atlached, gonds produced in Cuba would be exceutod upon wien Uicy wirive in
U.S. puily - dll in pursvit of recovery of billions of dolars in fodera) count awards. The
population of Cuba (the majority of whom were not even ham when the propenties of the
Cuban American judgment creditors were taken) will be indeatured for decudes o conke
to the judgments entered syuinst theit countiy on our fedeisl court dockets, How is such a
state of aflairy conducive 1o a reconcilintion between Cubans on the island and the Cuban
cotnmunity of the Uniled States?

The altamative 1o the permanent estmngement Title T lawsuits will produce
between Cuba and the United Stales would of course be tor a U N president 1o dismise
the judgments colered ayuinst Cubn,  Notwithstunding the prolibition sguinst such
executive branch action cantained in Title 111, it is probable that the courts will ubtimatcly
uphold the dismissals as a legitimate exercise of the presidential preragative ta condiel
foreign atfairs.” What then?

The creation of a cause of action by Congress 15 obviously not a trivial matler,
Hundreds of thousands of Cuban Americans will quite proparly avail themsclves of the
right of attion to he given them by Title HI 'These cases will proceed inexorably 1o tinal
judgments. (There are really no defenses available 1o Cuba under Tite 11, 1€ is & shict
liability statute). As final federal court judgments they will carry the taith and credit of the
United States govamnent, with alb the rights and remedics of oxceation set out in onr
laws, What will be the consequence of the presidemt eatinguishing these judgnienis and
their concomitant rights of execution?

Again, a3 in the case of cerlilied claimants, a tederal court judgment is a propeny
interest protected by the Constitution. If that interest is extinguished hy presidential order,
the Fifth Amendinent “takings clause” with its duty of full compuisation will he triggered
If Title I is enacted it should be with full knowiedge that Congioss mwy someday be
asked by the public to explain how the American people came ultimately o be liable for
tons of billions of dollars of damages in recompense Lo o group of nen-U.S. antionals at

? See, Dames & Moore v. Regan, 453 LLS. G54 (1981).

Manstr1e1d & Nusa
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86 overseas investment and intellectual property protection, e saivty of ow diplomats
und sovarsignly over our marine resources. Many other examples of the benglits 10 1he
United States of an international rile of law conld he given. How can we in future
demand compliance with internutionad luw by otlier nations if we are prepared to violate
that very law by enacting Title 1117 The proponents of this legisiation have never
satisfactorily answered that fundamental question.
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‘,'3.-‘: the time they lost propertics in Cubu’  ln u period of heightened concern for potentl
;_‘_ goverunental fiabilicy under the takings clause of the Fifth Amenadment, Fitle 11} should be
caL approached with the greatest caution nnd seen for the liability tme bowb that 1t is,
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N * A troubling aspeet of Title 1L s its coutemptuous disregard of international law
ri As a nation we and our citizens benefir from international law in a myiind ol fortns, such
R

DG

To conclude, certain proponents of ‘Title 11t from outside the Senate have engayed
in a campaign to minimize its significance. Boiled down, their message is that a vote for
Title U1 is an inconsequential thing  Yor example, they will xay that a liligant cannot o
will not sue Cuba itself, but mther any actions me fmited 1o "Hid puny bulickers” i
confisvuted pioperties, Let there be no mistake an this poiat. Title H1 is an unprecedented
tadarsl conr claime program againsi the nafion of Cuba. Scction 302 of Title 111 is plain
und unmnbiguous in ils meaning. It is the inescapable consequences of that meaning thai
the Senate must address.
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Yours sincercly,
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T
Robert L. Muse
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Y Seo, Dames & Moorg v, Rugan, supie, W 688: “Fhougl we conclude that the President has seitled
petitioner’s claims against fran, we do nar sugpicst that the settlement Tas erdnated petitioner's possiblc
kit vhum uguins ugulnsl the Uniicd Siates.™ Emphasis added). Jusiice Powell, cancuering in pant snd
distenting {n pan, had thic o tay: “The Government must pay Just coiupeusution when it funkers the
nulion’s forciga policy goals by using as *bargaining chips® chaims lavfully heid by 9 sulufively fow
persons and suljec o the jurisdition of our courty,™ 1d, a1 691,

,\
ISERY

e e e P

[ resnegen




JOINT CORPORATE COMMITTEE ON CUBAN CLAIMS

¢/o LONE STAR INDUSTRIES, INC - September 20, 1995
300 FIRST STAMFORD MLACE

STAMEFORD, CT 04912

{303} 96984600

Dear Scnator:

The Joint Corporate Committee on Cuban Claims represents more than thirty U.S.
corporations with certified claims against the Government of Cuba stemming from the
Castro regime's unlawful confiscation of U.S. property withour just compensation. Our
member corporations hold more than one-half of the $1.6 billion in outstanding certified
corporate claims. On behalf of the Joint Corporate Committee, 1 am writing to urge you
to oppose Title III of legislation Sen. Helms will offer as an amendment to the Foreign
Operations Appropriations Bill because it poses the most serious threat to the property
rights of the certified claimants since the Castro regime's confiscations more than thirty
years ago.

The centerpicce of the Helms legislation is Title II1, which creates a right of action
that for the first time will allow U.S, citizens -- regardless of whether they were U.S, _
citizens at the time their property was confiscated in Cuba -- to file lawsuits in U.S. courts
against persons or cntities that “traffic" in that property, including the Government of
Cuba. In effect, this provision creates within the federal court system a separate Cuban
claims program available 1o Cuban-Americans who were not U.S. nationals as of the dare
of their injury. This unprecedented conferral of retroactive rights upon naturalized
citizens is not only contrary to international law, but raises serious implications with
respect to the Cuban Government's ability to satisfy the certified claims.

Allowing Cuban-Americans to make potentially tens if not hundreds of thousands
of claims against Cuba in our federal courts may prevent the U.S certified claimants from
ever receiving the compensation due them under international legal standards. After all,
Cuba hardly has the mcans to compensate simultancously both the certified claimants and
hundreds of thousands of Cuban-Americans, who collectively hold claims valued as high
as $94 billion, according to a State Department estimate, In’addition, this avalanche of
lawsuits undoubredly will cloud tutle 10 property in Cuba for years, thereby lessening the
prospects for restitutionary approaches in satisfaction of some of the certified claims.

Apart from the injury to the interests of U.S. certified claimants, we can reasonably
anticipate that this legislation, by opening our courts to such an expansive new class of
claimants, will unleash a veritable explosion of litigation that will place an enormous if not
overwhelming burden on our courts. Moreover, the legislation even would allow Cuban
cxiles abroad to avail themselves of this lawsuit right simply by forming a corporation in
the United States, transferring any claim they may have against Cuba into that U.S.
corporate entity, and bringing suit in U.S. federal courts. In addition, other simiiarly
situated U.S. nationals of various ethnic origins who have suffered property losses under
similar circurnstances can be expected to pursue this lawsuit right on equal protection




September 20, 1995
Page 2

grounds. While it is difficult to predict with any precision the number of lawsuits that
will be filed under this legislation, it is not unreasonable to conclude that they will
number in the hundreds of thousands.

Finally, we must consider the impact of this lawsuit right on the ability of a post-
Casuro Cuban government to successfully implement market-oriented reforms. There can
be little doubt that the multitude of unresolved legal procecdings engendered by this
legistation will all but preciude such reform, which must be the foundation of a free and
prosperous Cuba. Even should the President, as an incident of normalizing relations with
a democratic Cuban government, ultimately extinguish these claims, if history is a guide,
our government could assume tremendous liability to this newly created class of claimants.

In light of the pernicious implications of this legislation for the legal rights of
certified claimants, an already overburdenced court system, the claims settlement process
and the orderly disposition of claims, and the post-Castro investment cnvironment, we
urge you to oppose the Helms amendment insofar as it contains Title IIT in its present
form.,

Sincerely,

David W, Wallace, Chairman
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STATEMENT OF DAVID W, WALLACFE, CHAIRMAN
JOINT CORPORATE COMMITTEE ON CUBAN CLAIMS

ON S. 381
THE GUBAN LIBERTY AND DEMOCRATIC SOLIDARITY ACT OF 1995

SUBMITTED TO

THE SUBCOMMITTEE ON WESTERN HEMISPHERE
AND PEACE CORPS AFFAIRS
THE COMMITTEE ON FOREIGN RELATIONS
UNITED STATES SENATE

JUNE 14, 1996

Mr. Chairman and Members of the Subcomamittee, I appreciate the opportunity to
submit this statement expressing the views of the Joint Corporate Committee on Cuban
Claims with respect to §. 381, the "Cuban Liberty and Democratic Solidarity
(LIBERTAD) Act of 1995.°

The Joint Corporate Committee on Cuban Claims, of which I serve as Chairman,
represents more than thirty U.S. corporations with certified claims against the
Government of Cuba stemming from the Castro regime's unlawful confiscation of U S,

-property without just compensation. Our member corporations hold more than one-half
of the 1.6 billion in outstanding certified corporate claims. Since its formation in 1975,
the Cammittee has vigorously supported the proposition that beforg our government
takes any stcps to resume normal trade and diplomatic relations with Cuba, the
Government of Cuba must pravide adequate compensation for the U S, propertics it
unlawfully scized. ‘

Although I am submitting this statcment in my capacity as Chairman of the Joint
Corporate Committee, | would like to nore parenthetically thar [ also serve s Chairman
Amd.f..’hief-ExvcuuVé'di’ﬁccr of Lone Star Industries, In¢. Lonc Star is 2 certified claim
holder whose cement plant at Mariel was scized by the Cuban Government in 1960
Lone Star's claim is valued at $24.9 million plus 6% interest since the date of seizure.

On behalf of aur Committee, I want ro commend the significant contribution you
have made ta the debate on U.S.-Cuba policy by focusing renewed attention on the
Cautro regime's untawful expropriation of U.S, property « an issu¢ that all too often gets
lost in the debate over the wisdom of the.embargo policy. Recognizing the important
role that trade and investment by U.S. businesses will have in Cuba's cconomic
reconstruction and its cventual return to the international community, evidence of
congrete steps by the Gavernment of Cuba towards the satisfictory resolution of the
property clams issuc must be an essential condition for the resumption of economic and
diplomatic tics betweent our nations.




I think it is imporaauut 1o recalf the essenuial rewson for which the U8, government
first imposed a partial ¢rade embargo against Cuba in 1960, followed by the suspension of
diplomatic relations in 1961 and the imposition of 2 total trade embargo in 1962, These
actions were raken in direct response to the Castro regime's expropriation of propertics
held by American citizens and companies without payment of prompt, adequate and
cffective compensation as required under U.S. and international law. This illegal
confiscation of private assets was the largest uncompensated taking of American property
in the history of our country, affecting scores of individual companics and investors in
Cubzn enterprises.

These citizens and companics whose property was confiscated have a legal right
recognized in long-established international law to receive adequate compensation or the
return of their property. Indeed, Cuba's Constitution of 1940 and even the decrees
issucd by the Castro regime since it came to power In 1959 rccognized the principle of
compensation for confiscated properties, Pursuant to Title V of the International Claims
Scttlement Act, the claims of 1.8, dtizens and corporations sgeinst the Cuban
government have been adjudicated and certified by the Foreign Claims Settlement
Commusion of the United States. Yet to this day, these certlficd claims remain
unsatisfied.

It is our position that Lfting the embargo prior to resolution of the claims issuc
would be unwist as a matter of policy and damaging to our settlemnent negotitions
posturc. First, It would st & bad precedent by signaling & willingness on the part of our
nation to tolerate Cuba's failure to abide by precepts of international law. Other foreign
nations, consequently, may draw the conclusion that unlawful scizures of property can
occur without consequence, thereby leading to future ualawful confiscations of American
propertics without compensation, Second, lifting the embargo would remove the best
Jeverage we have in compelling the Cuban government to sddress the claims of U.S,
nationals and would place our n‘ipotiators at a terrible disedvantage in secking just
compensation and restitution, We depend on our government to protect the rights of its
citizens when they are harmed by the unlawful actions of 2 foreign agent. The Joint
Corporate Committee greatly apprediates the steadfast support our State Department has
provided over the years on the claims issuc. However, we recognize that the powerful
ool of sanctions will be crucial to the Department's ability ultimately to effect a just
resolution of this igsue,

Apart from the need to redress the legitimate gricvances of U.S, claimants, we also
should not overlook the contribution theac citizens and companies made to the economy
of pre-revolutionary Cuba, helping to make it one of the top ranking Latin American
countries in terms of living standaxds and economic growth, Many of these companies
and individuals look forward to returning to Cuba to work with its people to help rebuild
the nation and invest in its future. As was the case in pre-rovolutionary Cuba, the ability
of the Cuban government to attract foreign investment once 2gain will be key to the
success of any natlonal policy of ¢conomic revitalization.

2




However, unless and untf potential investors can be assured of their right to own
property free from the threat of confiscation without compensation, many U.S. companies
simply will not be willing to take the risk of doing business with Cuba, It is only by fairly
and reasonably addressing the claims issue that the Cuban government ¢an demonstrate to
the satisfaction of the business community its recognition of and respect for property

rights. .

We ar¢ pleased that S, 381 does not waver from the core principle, firmly
embodicd in U.$. law, which requites the adequate resolution of the certified claims
before trade and diplomatic relations berween the U.S. and Cuban govermments are
normalized. However, we ar¢ concerned with provisions of Section 207 of the revised bill
that condition the resumption of U.S. assistance to Cuba on the adoption of steps leading
to the satisfaction of clums of both the certifiad claimants 30d Cuban-Amenican ¢itizens
who were not U.S. nationals at the time thelr property wis confiscated, Notwithstanding
the modifying provistons which aceurd peiority to the settlemenc of the certified claims
and give the President authority to resume aid upon a showing that the Cuban
-Government has taken sufficient steps to satisfy the certificd claims, this dramaric
cxpansion of the claimant pool, as a practical matter, would necessarily impinge upon the
property interests of the certified claimants.

Bven though the claimants who were not U.S. nationals ¢ the time of the
property loss would not enjoy the espousal rights that the certified claimants enjoy, the
recognition of a second tier of claimanrs by the U.S. Government at 2 minimum would
a¢cessarily color, and likely make more complicated, any settlement negotiations with
Cuba to the detriment of the certificd ¢laumants,

Morcovet, the fact that the legislation gives priority for the settdement of certified
property claims is of little consequence within the context of such a vastly expanded pool
of clI:aimam ther scemingly defies a promipt, adequate and cffective settiement of clabms.
In addition, once this sccond tice of claimants is recognized, It would be exeeedingly
difficult politically for the President 10 exercise his waiver authority, Finally, this dramatic
expansion of the chimant pool would serve a5 & significant disincentve for & post-Castro
Cubsn Government to enter into meaningful s¢tdement negotations with the United
Statcs given the sheer enormity of the outstanding cltims and the practical impossibility of
UlLi‘fykls all those claims, <

* In short, while we ar¢ sympathertlc to the position of those individuals and catities
who were not U.S, nationals at the time their property was scized, we belleve that U.S.
Government recognition and répresentation of this group of caimants ~ cven falling short
of espousal of theix claims with a post-Castro government in Cuba — would harm the
interests of the already certified cldmants. We believe that the recognition of ¢ second tier
of claimants will delay and complicate the sctticment of certified claims, and may
undermine the prospects for scrious settlement negotiations with the Cuban Government,




It is our view, based on wellcstablished principles of intecnationat law, that
individuals and entitics who were Cuban nationals at the time their property was
confiscated must seek resolution of their claims in Cuban courts under Cuban {ew under q
future Cuban Government wheteby the respective property rights of former and current
Cuban nationals may be fairly determined. In taking that position, we categorically teject
any notion that 2 nuturdiced Amccican has any lesser degree of right than a native-born
American, That objectionable and irrelevant notion setves only to cloud the real issuc
here, and that is simply the question of what rights arc pertinent to & non-national a5 of
the date of injury. Simply put, international law does not confer retroactive rights upon
naturalized citizens.

Many of the same objections noted above also apply to Secdon 302 of the revised
bill, which allows U.S. nationals, including hundreds of thousands of naturalized Cuban-
Americans, to file suit in U.S. courts against pecsons or entitics tha traffic in expropriaxed
property. We belicve this unrestricted provision also will adversely affect the rights of
cortificd claimants. By cffectively moving cliims settlement out of the venue of the
Foreign Claims Settlement Commission and into the federal judiciary, this provision can
be expected to invite hundreds of thousands of commercial and residential
lawsuits. Apart from the enormous, if not overwhelming, burden these lawsuits will place
on our coucts, this provision raises serious implications with respect to the Cuban
Government's ability to satisfy cortified ¢lnims,

Fixst, allowing Cuba to become liable by way of federal court judgments for
monetary damages on 2 non-dismissible basis necessarily will reduce whatever monetary
means Cuba might have to satisfy the ¢ortified claims, Second, this expected multiplicity
of [awsuits undoubredly will cloud title to prom Cuba for years, thereby lestening
the prospects for restitutionary approaches in satisfaction of some of these dai:ns
Moreover, under this provision, the President would have no power to dismiss these suls
& tndncident of normalizing relations with a democratically elected government in Cuba
onde they w¢ commenced, Consequently, the foreign investment that will be crudal to
Cubals successful implementation of market-oriented reforms will be all but precluded by
these unresolved legal proceedings.

In conclusion, we want to commend B{ou for your cfforts in relsing the profile of
the property.claims isu¢ and focusing attention on the importance of resolving these
€laims to the full restoration of democracy and free enterprise in Cubs. We also recognize
and appreciate the cfforts you have made to modify this legislation in response to the
concerns cxpressed by the certified claimant community; however, we hope that you will
further consider our continuing concerns regarding the implications of this legislation for
the legal rights of certified claimants, an alceady overburdened court system, the claims

settlement process and the orderly dispasition of claims, and the post-Castro investment
environment.






